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Gibson Does Not Shift Burden 

As the author of the opinion in State 
v. Gibson, 560 So.2d 1370 (Fla. 5th 
DCA 1990), I am puzzled by footnote 8 
of the article entitled “Pretext Traffic 
Stops” on pages 51-54 of the February 
edition. The footnote states that Gibson 
apparently shifted the burden to the 
defense (to show a pretextual stop) 
contrary to the holding in Kehoe. 

I believe a more careful reading will 
reveal that Gibson recognized that the 
initial burden of negating a pretextual 
stop was upon the state and that the 
testimony of the arresting officer, 
which was specifically found to be fac- 
tually true by the trial court, met that 
burden when he “testified that it was 
the normal practice to stop vehicles 
with defective muffler systems in traf- 
fic and priorities permitted”—and those 
factors did permit it in that instance. 
Having accepted that testimony as 
true, the trial court logically and le- 
gally precluded itself from a finding 
that the stop was pretextual. The state- 
ment in the opinion noting that the 
defense produced no contrary evidence 
may have been superfluous (it was 
merely intended to emphasize the trial 
court’s uncontroverted factual finding), 
but it is difficult to see how the opinion 
can be construed as shifting the burden 
of proof from the state to the defense. 
No one on this court has adopted that 
construction of Gibson. 

JUDGE WARREN H. Coss 
Fifth District Court of Appeal 
Daytona Beach 


Author Responds 

As the article, both in text and in 
footnote 8 observed, the Fifth District 
in Gibson “appeared to place” the bur- 
den on the defendant to demonstrate 
that there was no pretext, and that “the 
apparent shifting of the burden” was 
improper. (Emphasis added.) The 
author appreciates Judge Cobb’s clarifi- 
cation that it was never the intention 
of the Fifth District to improperly shift 
the burden to the defendant. As noted, 
the author twice qualified his observa- 
tion and did not construe Gibson as 
improperly shifting the burden. Indeed, 
Gibson expressly cites Monroe v. State, 
543 So.2d 298 (Fla. 5th DCA 1989), 
also cited in the article, which held that 
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it is the state’s burden to demonstrate 
a nonpretextual stop. 


Mark Kinc LEBAN 
Miami 


Agrees with Value Billing 

The February 1991 issue carries an 
article by James Fox Miller entitled 
“The Curse of the Legal Profession,” 
and is right on. 

Never in 45 years of practice have I 
used the hourly system, always billing 
on value. To date I have never had a 
client object to my billing and the value 
billing system saves me much time and 
aggravation of watching the clock and 
keeping records. 

Perhaps I’m not billing enough. I’ve 
heard it said that one should bill 
enough to cause the client to grip, but 
to return for more service. Then you 
know you have hit the maximum. 


Ray S. 
Tampa 


I have now had the opportunity to 
read the President’s Page in the Febru- 
ary issue of The Florida Bar Journal 
and noticed that President Miller re- 
ferred to contingency fee contracts in 
personal injury cases as an example to 
support his position on value billing. 
The premise that, given a choice, a 
prospective plaintiff in a personal in- 
jury case would choose a contingency 
fee over an hourly billing is supported 
by our firm’s practice. 

For at least 20 years, our firm (Em- 
manuel, Sheppard & Condon) has 
always offered each plaintiff the oppor- 
tunity to work on their personal injury 
case on an hourly basis and, in fact, a 
part of our contingency fee contract 
reads as follows: “My attorneys offered 
me the alternative of employing them 
on a noncontingent, hourly basis, but I 
have chosen this contingency fee basis.” 
The purpose of our placing this in our 
contract is our decision to make it 
known to all of our clients that we 
would work on an hourly basis at regu- 
lar hourly rates. This is explained to 
each one of them. In the approximately 
17 years that I have been practicing, 
wherein I have handled thousands of 
cases, the number of personal injury 


plaintiffs that desire to pay my firm 
their fee on an hourly basis are less 
than 10. This includes plaintiffs I have 
represented who could well afford to 
pay an hourly fee. 

Indeed, our experience is consistent 
with President Miller’s suspicion that, 
given the chance, plaintiffs in personal 
injury litigation will choose contin- 
gency fee contracts. 

Certainly in the area of plaintiffs 
personal injury litigation, value billing 
is the choice of 99.9 percent of them in 
our practice. 


Wii D. Marsu 
Pensacola 


Questions Rating System 

I write this letter in response to Mr. 
Shinholser’s letter in which he indi- 
cated that “when seeking a lawyer 
where I knew none, to seek an attorney 
carrying Martindale’s ‘av’ rating.” As 
Martindale itself indicates, not all at- 
torneys are rated, and no inference 
should be drawn from the lack of a 
rating. Moreover, the methods by 
which Martindale accumulates its in- 
formation in order to make ratings 
(such as its refusal to disclose the 
source of its information) leaves its 
entire system open to serious question. 


JOHN PAUL PARKS 
Lakeland 


Lien Statute Should 
Protect All Interests 

I must take exception to the underly- 
ing assumption of the article in the 
February 1991 issue concerning penal 
sanctions under the construction lien 
law. The legislature’s various attempts 
to modify the penal provisions of Ch. 
713 have admittedly been neither art- 
ful nor perhaps, as the authors argue, 
constitutional. However, these penal- 
ties address a real problem. The 
authors focus on the owner as being 
defrauded by the misapplication of 
funds. While the homeowner faces pos- 
sible subcontractor liens, it is most 
frequently the subcontractor who ends 
up losing money. 

Granted, it is a normal business 
practice for general contractors not to 
segregate funds and pay subcontractors 
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For those who believe a good 
investment shouldn’t sacrifice prudence or 
convenience, we’re pleased to present InvestSmart. 


InvestSmart pays a high rate of interest. The rate is based on 
Donoughue’s Money Fund Average of over 400 money market mutual 
funds* And it provides you with the liquidity that lets you access your 
money when you need it. Better still, given the current economic climate, it’s 


fully insured by the ED.I.C. 


The Inner Circle is unique among banks. It’s a small financial institution within a larger 
one. One that unites the total resources of one of Florida’s most influential banks 


with the personal attention of a small bank. 
Finally, a money market yo ener the 


When you enter the Inner Circle, you have your 


with high i interest, liquidity own private banker who knows your account, your 


goals and can customize solutions and advice to address 


and a rare degree of safe ety. your specific needs. 


In fact, we’ve been serving the financial needs of 


sm Florida’s most successful individuals through good times 
ED. I. C. Insured InvestSmart. and bad for nearly a century. Today, as managers 


of over $16 billion in assets we have the total resources to offer 
premier financial and fiduciary services. Custody services. 
Deposit services. Credit and loan services. Trust and 
estate planning. To name a few. 


To receive printed information and find out how 
The Inner Circle can meet your own special 
investment needs, 


call 1-800-533-5626. 


wy You’re ready for The Inner Circle 
Zi .<¢ Southeast Bank Private Banking & Personal Trust 


© 1991 Southeast Bank N.A., Member E.D.1.C. 


*Donoghue’s Money Fund Average™/all taxable seven-day simple yield. 
Source-IBC/Donoghue’s Money Fund Report® of Holliston, MA 01746. 
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from the individual job’s pot of money. 
Unfortunately, it is also too common for 
general contractors to be undercapital- 
ized. The contractor then uses the 
funds from the next job to pay for the 
last one. The industry expression is 
“robbing Peter to pay Paul.” Being 
common or even standard hardly 
makes it right. That general contractor 
is intentionally entering into contracts 
both with the owner and the subcon- 
tractor knowing that funds will be 
diverted to other jobs. Neither the 
owner nor the subcontractor share that 
understanding. If the general contrac- 
tor doesn’t know the diversion is 
happening, then the public needs to be 
protected from him. If he does, then all 
the more reason to protect the owner 
and the subcontractor. 

General contractors have long used 
payment by the owner as.a shield. The 
“standard” subcontractor form con- 
tracts (both AIA and AGC) condition 
payment to the subcontractor upon the 
receipt of payment from the owner. It 
seems the proper province of the legis- 
lature to enforce the implied reciprocal 
obligation if it perceives that there is 
abuse by general contractors of the 
intermediary position. 

I do agree that, however well in- 
tended, the current “shotgun” criminal 
statute is not the answer. Options exist 
both through the licensing process and 
civil remedies. Traditionally, in this 
area anyway, the various licensing 
boards have ignored diverting funds so 
long as only the subcontractor and not 
the owner is harmed. Recognizing the 
obligation to pay a subcontractor when 
an owner pays, requiring the general 
contractor to post a bond with the 
licensing authority and providing the 
subcontractor with access to an admin- 
istrative complaint process would be a 
start. Fostering the use of construction 
escrow services would also be helpful. 
This could be legislatively encouraged 
by providing owners and lenders with 
even greater lien protections if such 
services are used. Imposing personal 
liability on the individual licenseholder 
for all contracts entered into in the 
exercise of that license may be helpful 
in some cases. Allowing punitive dam- 
ages where the subcontractor or owner 
can show that the general contractor 
left a subcontractor unpaid even 


though the general contractor received 
sufficient funds is another possibility 
(somewhat like the civil theft statute). 
These should be coupled with strong 
criminal sanctions for when the general 
contractor does engage in intentional 
fraud. For example: When the general 
contractor supplies a false final contrac- 
tor’s affidavit. 

The construction lien statute should 
balance and protect the interests of all 
parties: owners, contractors, material- 
men and subcontractors. It is precisely 
because of the “normal business prac- 
tices” of general contractors that 
criminal sanctions are warranted. 
While the result is less than thrilling, 
at least there has been an attempt to 
address the problem. It’s time that 
general contractors adopted more of a 
trust relationship with regard to funds 
received from owners. While I recognize 
that I am painting with too broad a 
brush, the abuses of some mandate 
continuing controls on the use of funds 
received by general contractors and 
serious sanctions for violating them. 


Kim C. Brown 
Ft. Myers 


Merit Retention Is 
No Guarantee 

In 20-plus years of practice, I have 
found that some of the best trial judges 
in Florida were appointed. I have also 
found that some of the best judges were 
elected. Some of our worst judges were 
appointed; some of the worst were 
elected. 

The point is simply that so-called 
“merit selection” does not ensure qual- 
ity on the bench. What it does ensure 
is that it is almost impossible to remove 
a bad judge from office. Without the 
possibility of contested elections, it will 
be difficult to rally support among at- 
torneys and the public for any effort to 
replace a sitting judge. 

President Miller (President’s Page, 
January 1991) may be right that “merit 
selection is not going away.” He is not 
right if he thinks that “merit selection” 
will always guarantee that we have the 
best possible judges. 


STEVEN R. BERGER 
Miami 
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Salary Should Not 
Be Enticement 

Jim Miller argues that we can only 
secure the “best and brightest” judges 
by luring them from private practice 
with larger judicial salaries. Some case 
may exist for paying our judges more, 
but Jim Miller’s pulpit piece fails to 
make it. Contrary to Jim’s view, I do 
not believe that adding the enticement 
of money to the selection process gaunt- 
let of politics necessarily or wisely pro- 
motes this judicial staffing goal. 

Contrary to Jim’s claim about the 
financial sacrifices of most, I suspect 
that many qualified candidates for the 
federal trial bench are lesser-paid state 
judges or federal magistrates. Even if 
accurate, Jim’s point contradicts his 
own argument. If the prospect of sub- 
stantial cuts does not deter most candi- 
dates, why increase judicial salaries? 

Sometimes good federal judges leave 
the bench for financial reasons. How- 
ever, Jim does not claim that we lack 
equally able candidates willing to re- 
place them. Even if the departures of 
some judges should be avoided, if possi- 
ble, Jim has failed to show that a 
certain (not to mention feasible) salary 
increase would necessarily satisfy each 
judge who has his or her own financial 
agenda. 

Based largely on the mercenary as- 
sumptions that the “best and brightest” 
will only answer the call of money, Jim 
argues that current state judicial sala- 
ries are “not enough to attract and keep 
good judges.” To be sure, many skilled 
attorneys are financially successful 
(some even wildly so). However, it does 
not necessarily follow that monetary 
success indicates superior qualifica- 
tions desired in a judge or that the 
judicial system will be better by appeal- 
ing to those attorneys with significant 
or overriding financial motives. 

As Jim notes in his current thought 
piece on billing practices (February 
1991), financial success in the market- 
place can sometimes be the product of 
clever manipulations, unethical or dis- 
honest practices, and sheer greed—not 
exactly endearing traits of the ideal 
jurist. Conversely, this mercenary as- 
sumption seems insulting to those of 
our best and brightest who retain or 
seek judicial positions for reasons other 
than private gain. 


Judicial salaries shouldn’t be set in 
a vacuum apart from the private sector, 
and judges should not be expected to 
take a vow of poverty (as intriguing as 
the ramifications of such a requirement 
might be). However, I don’t know that 
we should determine judicial salaries 
by playing footsie with only the finan- 
cial benefit side of the private market 
economy and the anecdotal affinity of 
some for more. After all, any number 
of compelling reasons (other than the 
maximization of earned income) do per- 
suade able attorneys to don black 
robes. Even if market forces should 
affect judicial salaries, why limit that 
influence only to possible pay in- 
creases? Perhaps we should consider a 
more equitable distribution of salary 
monies (to reward good judges and to 
reduce the salaries of the less deserv- 
ing) rather than raise salaries for all. 

In sum, judges may well deserve 
higher salaries. Alternatively, we could 
fund more judicial positions in order to 
lessen workloads and enhance decision 


quality. In any event, Jim Miller’s piece 
has not persuaded me that judicial 
salary increases are warranted because 
money is a necessary and sufficient 
panacea for the inadequacies of our 
selection processes. 

Nevertheless, I applaud the provoca- 
tiveness of Jim’s salutary sermons. 
While we all endeavor to make our way 
in a society that increasingly (due in 
no small part to this profession’s ef- 
forts) places a price on everything, the 
notion that we must pay for compas- 
sion, integrity, fairness, honesty, and 
other desired judicial traits (beyond 
providing our jurists with a comfort- 
able, if not attractive living) somehow 
seems disturbing. 

Perhaps we need to recognize that 
characteristics of good judges are 
among the things in this life that 
money can’t buy. To paraphrase the 
immortal words, “[t]he quality of [jus- 
tice] is not [so] strain’d.” 

JEFFREY H. KLINK 
Miami 
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ne of my favorite things to 
do is to participate in the 
Bridge-the-Gap Program 
put on twice each year by 
our Young Lawyers Division. I do a 
two- or three-hour lecture on various 
aspects of family law, which by now 
you are probably aware is the area of 
the law in which I spend most of my 
time. In one segment of my presenta- 
tion, I discuss suggested answers to 
questions which clients frequently ask. 
Often a spouse, generally but not al- 
ways the husband, asks how to stop the 
other spouse’s credit card charges. I 
explain that most stores or credit card 
companies require that the particular 
card be returned before the credit is 
cancelled. However, there is an excep- 
tion, and the credit is stopped, if the 
card is reported missing or stolen. 

Keeping in mind that criminal law- 

yers see bad people at their best and 
- divorce lawyers see good people at their 
worst, my client who wants to termi- 
nate the credit thinks “since I do not 
know where the card is presently lo- 
cated, I can get the credit stopped” I 
then, in an effort to bring some comic 
relief to a long day of lectures, volun- 
teer that my wife’s credit cards were 
stolen, but that I did not report them 
missing because the thief was spending 
substantially less than my wife. Most 
people, not including my wife, find 
some humor in these remarks. One 
thing I have learned from writing these 
President’s Pages is that not everyone 
thinks the same thing is funny, but 
humor is my way of getting the discus- 
sion started. 

Anyway, all of this is an introduction 
to a brief discussion of our Clients’ 
Security Fund. We have among the 
over 45,000 lawyers of The Florida Bar 
a few thieves who are, most unfortu- 
nately, spending substantially more 
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PRESIDENT’S PAGE 


A Few Thieves Are Spending Much 
More Than My Wife 


Whoever is careless with the truth 
in small matters cannot be trusted 
in important affairs. 
Albert Einstein 


by James Fox Miller 


than my wife, and the money they are 
spending belongs to their clients. We 
need to address this problem before our 
Clients’ Security Fund is bankrupt. I 
emphasize that only a very few lawyers 
are involved, but the dollars involved 
are very large. Of course, one dishonest 
lawyer is too many. Nothing more ad- 
versely undermines the public’s trust 
of lawyers or the image of our profes- 
sion than a lawyer’s breach of his or her 
fiduciary duties. 


Background 

The Clients’ Security Fund was cre- 
ated in 1965 to provide some monetary 
relief to clients and others who suffer 
financial loss as a result of misappro- 
priation, embezzlement or other wrong- 
ful taking of funds by a member of The 
Florida Bar. Each member contributes 
to the fund through the payment of Bar 
dues. The contribution for 1990-1991 
was set at $7.20 per member for a total 
of $324,698. From the inception of the 


fund, the contribution from dues to- 
gether with interest earned have ex- 
ceeded the reimbursed losses, and we 
have been able to maintain fiscal sta- 
bility while at the same time increasing 
the maximum payment from $3,000 in 
1965 to $50,000 today. The last in- 
crease, in July of 1989, doubled the 
then maximum of $25,000. In total, the 
fund has paid out approximately $4.8 
million. 

Last year, the fund took in $312,700 
and paid out approximately $535,000. 
This fiscal year, we have already paid 
out over $800,000, and our projections 
are that by the end of this fiscal year 
(June 30), the total will be $1.4 million. 

Florida is not unique. Several other 
states have reported significantly in- 
creased fund losses in the past few 
years. 

Increases in the number of claims 
filed, the maximum payment allowed, 
rule changes expanding the definition 
of losses covered, and the economy are 
all contributing factors to the increase 
in fund payments. If the trend contin- 
ues, our fund will exhaust its balance 
within the next three years. 

Client security funds were created to 
provide some compensation to clients 
of defaleating lawyers. These funds 
have been historically perceived as “wid- 
ows and orphans funds” and not insur- 
ance against lawyer dishonesty. 

Many people have had their losses 
totally reimbursed. These people, hav- 
ing been made whole, are relatively 
happy with the Bar. On the other hand, 
a person who has lost $200,000 can 
only be less unhappy when recovering 
only a portion of the money lost, par- 
ticularly because the money should 
never have been at risk. Client security 
funds are increasingly being called 
upon to insure lawyers’ clients against 
all financial losses. In a perfect world, 
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Setting Higher Standards 
in Worldwide Private Banking. 
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experience in private banking and a worldwide expertise 
in trusts and offshore administration. 
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receive: Coutts & Co's commitment to absolute security 


and confidentiality. 
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this may be possible. We have an im- 
perfect world and this goal is unreach- 
able, at least if we only look to our 
dues, no matter how high they are 
raised. We must look to alternate 
sources of revenue and, most impor- 
tantly, to reduce the possibility of wrong- 
doing, we must do the following: 

1) Screen out potential members of 
the Bar who have indicated a propen- 
sity for dishonest acts (re: Einstein). 

2) Enhance our substance abuse 
program (FLA, Inc.), and implement 
other programs to help impaired law- 
yers. 

3) Emphasize and more strictly 
enforce the ethical obligation to report 
unethical conduct. 

Rule 7-3.2 authorizes up to $15 per 
Bar member to be set aside in the 
Clients’ Security Fund. At least for the 
immediate future, it is clear that we 
need more revenue in our fund, and 
that the present contribution of $7.20 
per member is no longer sufficient. This 
increase will not immediately cause 
your dues to increase, but obviously it 
will have an adverse fiscal impact 
which ultimately will cause a raise in 
dues if alternate solutions are not 
found in the meantime. 

Query: If the Clients’ Security Fund 
is a “widows and orphans fund,” should 
there be a means test? Remember, 
there is always a limit. We cannot 
protect the public from all losses. We 
can do better than we are doing. Here 
are some ideas to think about: 


Budget Considerations 

As I am writing this President’s 
Page, our Budget Committee is consid- 
ering setting aside a fixed amount of 
money on an annual or other time 
period basis. We would then wait until 
all claims for that time period were 
resolved and then, if the amount of the 
claims to be paid amounted to more 
than the funds set aside, the claims 
would be paid on a pro rata basis. If 
there were any excess funds, presum- 
ably those funds would be rolled over 
to the next time period. 

Some problems with this proposal 
should be readily apparent. First, claim- 
ants would have to wait a long time to 
be paid. Second, with the stated limit 
of $50,000, we would have some very 
unhappy campers if claims of $50,000 
or less had to be prorated. Some years 
could be “good years” and others might 
be “bad years.” A prospective claimant 


might try to hold off filing a claim in a 
bad year where only a fraction of the 
claim would be paid and to wait to the 
following year in the hopes that no 
proration would be necessary. It is 
clear that we could not reach back once 
a time period was closed because there 
could be some claims that were never 
closed. 

I personally am not enamored with 
this concept. I may, however, be on the 
losing side. 


Rules of Professional Conduct 

Rule 4-8.3(a) reads as follows: “A 
lawyer having knowledge that another 
lawyer has committed a violation of the 
Rules of Professional Conduct that 
raises a substantial question as to that 
lawyer’s honesty, trustworthiness, or 
fitness as a lawyer in other respects 
shall inform the appropriate profes- 
sional authority,” 

This rule sounds simple. The prob- 
lem is that it conflicts with our aver- 
sion to being a tattletale. What we have 
is another version of the problems aris- 
ing out of the so-called honor codes. At 
one time or another, most of us have 
probably seen conduct by a lawyer 
which should have been reported, and 
yet we are reluctant to do so. When it 
comes to taking money, we have no 
choice. As distasteful as it may be, we 
have to turn in that dishonest lawyer. 
As harsh as it may sound to some, 
disbarment should be the presumptive 
discipline for knowing conversion of a 
client’s funds. 

Here is a potential conflict. Client 
comes to lawyer A and tells that lawyer 
that lawyer B converted in excess of 
$50,000. If lawyer A turns in lawyer B, 
the likelihood of the client recovering 
all of the funds lost may be substan- 
tially reduced or even eliminated. Law- 
yer A’s obligation is clearly to turn in 
lawyer B, but what about the obliga- 
tion to the client? Certainly conversions 
in excess of $50,000 are not common, 
but they are not so uncommon so as to 
permit us to disregard the conflict. 
When these situations arise, I am confi- 
dent that more times than not, lawyer 
A does not turn in lawyer B, but tries 
to collect the client’s money first and 
maybe then turn in lawyer B. 

Rule 5-1.2(a) and (b) set forth the 
procedures which all lawyers with trust 
accounts need to follow. Virtually all of 
us follow those rules. However, take a 
look at subsection (c)4), which reads 
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as follows: 


The lawyer or law firm shall authorize and 
request any bank or savings and loan asso- 
ciation where he or she is a signatory on a 
trust account to notify Staff Counsel, The 
Florida Bar, 650 Apalachee Parkway, Tal- 
lahassee, Florida 32399-2300, in the event 
any trust check is returned due to insuffi- 
cient funds or uncollected funds absent a 
bank error. 

How many of you have complied with 
that provision? One of the other pieces 
of advice that I give the young lawyers 
during my Bridge-the-Gap presenta- 
tions is probably the best advice that I 
received from my first employer. He 
told me that the most important thing 
for a trial lawyer to learn was the Rules 
of Civil Procedure. I subsequently en- 
larged that concept to include the Evi- 
dence Code. My boss told me to take the 
rules and put them in my bathroom so 
that I could read them, hopefully each 
morning, until I had them memorized. 
His selection of location may not have 
been tasteful but the advice was aw- 
fully good. We now need to expand our 
reading list to include the regular and 
constant reading of the Rules Regu- 
lating The Florida Bar. Subparagraph 
(d) of Rule 5-1.2 requires The Florida 
Bar to audit any trust account where 
“{a] trust account check is returned for 
insufficient funds or for uncollected 
funds, absent bank error,” 

If you have not done so, each of you 
should write to your bank in compli- 
ance with the foregoing rules. The ear- 
lier The Florida Bar learns about trust 
account discrepancies, the better 
chance we have of stopping trust ac- 
count thefts. The Bar cannot force 
banks to comply with our rules. We 
could seek compliance by statutory 
authority, but involving the Florida 
Legislature in Bar activities is obvi- 
ously a two-edged sword. 

If each of us wrote to our bank and 
that bank did not notify the Bar of trust 
account irregularities, that bank may 
very well have some real liability from 
clients who lose money. Certainly an 
argument can be made that the bank 
is contributorily negligent. Moreover, if 
a bank receives hundreds of letters 
from hundreds of lawyers and a par- 
ticular lawyer with a trust account in 
that bank does not write such a letter, 
the bank still may be on notice and 
could have some liability. I am the first 
one to admit that I hope most of my 
cases have stronger legal theories than 
this last one, but all I am trying to do 
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is get all of you readers thinking about 
possible ways of solving the problem. 


Lawyers as Fiduciaries 

I used to do some will and trust work. 
When I was named as a personal repre- 
sentative and/or trustee, my client 
would almost always accept my sugges- 
tion that I insert a provision waiving 
bond. Judges accepted the waiver. My 
friends who still practice in the area 
tell me that bond is waived most of the 
time. However, in some circuits, by 
local rule, a waiver of bond is not 
accepted. I agree with this policy. 

The problem is the cost of the bond. 
Either fees are raised or the premium 
for the bond is charged as a cost so that 
in either event, the client ends up 
shouldering some financial responsibil- 
ity. However, most bonds of this nature 
are relatively inexpensive and easily 
obtained. From the micro perspective, 
bond would be a waste of money since 
I know I would not take anyone else’s 
funds. From a macro perspective, I 
have reluctantly come to the conclusion 
that all lawyers who are fiduciaries 
should be bonded. Our Supreme Court 
could effect this change with the pas- 
sage of a rule. 


Bonding Trust Accounts 

If there is a growing trend in the 
country, it would be for the bonding of 
trust accounts. Although all Clients’ 
Security Fund losses are not limited to 
incidents involving trust accounts, we 
could probably work out a bonding 
arrangement which covers any wrong- 
ful taking of funds whether from trust 
accounts or otherwise. Again we can 
do this by Supreme Court rule. Since 
there is a bonding limitation as well, 
we have not eliminated the exposure of 
our clients to any loss, but we have 
severely diminished that exposure. 

A lot of thinking will have to go into 
such questions as to what the cap 
would be. Some lawyers have large 
sums of money in their trust accounts 
and others never have more than 
$10,000 or $20,000. Although I have 
no precise number in mind, requiring 
each lawyer who is a signatory on a 
trust account to be bonded for up to 
$250,000 seems reasonable. The pre- 
mium difference should not be signifi- 
cant enough notwithstanding the fact 
that the small firm lawyer or solo 
practitioner might say the $250,000 
limitation is too large. A bonding com- 


pany may very well cover a trust ac- 
count on a deductible basis. The details 
of the bonding process, which obviously 
need to be worked out, are not as 
important as embracing the concept. 


Other Helpful Possibilities 
Space limitations prevent full devel- 

opment of these concepts, but we might 

consider some or all of the following: 

1) Where more than one lawyer 
can sign on a trust account, consider 
requiring two signatures on trust ac- 
count checks in excess of a stipulated 
amount. We do not want to require a 
real estate lawyer who takes an extra 
trust account check to a closing to have 
to come back to get a second signature 
for an extra $10 or $15, but let us say 
checks in excess of $1,000 might re- 
quire two signatures. 

2) Some sort of means test, because 
if this is truly a “widows and orphans” 
fund, maybe only certain people should 
be eligible to receive Clients’ Security 
Fund payouts. 

3) Restitution should presump- 
tively be part of any discipline order in 
cases involving theft. 

4) Claimants should be required to 
file criminal complaints prior to con- 
sideration of their claim to the fund. 
Whether the state attorney prosecutes 
the complaint is another issue. 

5) Although I do not think we want 
to involve the Florida Legislature di- 
rectly with Bar activities, we could seek 
a legislative change requiring insurers 
to notify claimants at the same time 
payment is made to the claimant’s 
attorney or other representatives. Pre- 
sumably this would give the lawyer a 
lot less time to take the money if the 
client knew the lawyer had the money. 


Conclusion 

It is established attorneys who have 
been the cause of most of our Clients’ 
Security Fund experience. It is not 
often the new or young lawyer who is 
stealing, maybe because there is gener- 
ally less to steal. When I am asked 
what causes marriages to go bad, my 
cocktail party answer is “sex or money; 
too much, too little or the wrong kind” 
When I asked our staff why lawyers go 
bad, the answer was essentially the 
same. 

Perhaps the answer lies in some 
combination of the thoughts set forth 
in this President’s Page. Your thoughts 
would be welcomed. 0 


Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“I will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“I will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“I will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 
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EXECUTIVE DIRECTIONS 


Have You Considered Certification? 


ach year about this time 

there is a flurry of activity 

among our certification com- 

mittees and within the Le- 
gal Specialization and Education De- 
partment at the Bar Center, as the 
staff and volunteers set about compil- 
ing the results of the three certification 
exams offered in March while also pre- 
paring for the four exams administered 
in May. I thought this would be a good 
time to bring you up-to-date on the 
status of the certification plan and to 
encourage those of you who have not 
sought this recognition from your peers 
to consider doing so. 

Last month we had 100 lawyers sit 
for the civil trial exam, while 75 took 
the tax exam and 29 sought to become 
certified in marital and family law. The 
results from those examinations have 
not yet been reported by the commit- 
tees overseeing the program in those 
areas, so you will have to look for the 
results in an issue of the Bar News. I 
can report that civil trial and tax are 
our two most popular areas for certifi- 
cation; since the plans were approved 
by the Supreme Court almost 10 years 
ago, some 751 civil litigators and 248 
tax practitioners have become certified. 
Family law, which came on line in 
1985, has 101 certified lawyers. 

Next month we are planning to host 
102 examinees in the estate planning 
and probate area, while 45 lawyers are 
scheduled to take the real property 
exam and 25 have signed up for the 
workers’ compensation and criminal 
law exams (at this writing the figures 
stand at 20 for criminal trial and five 
for criminal appeals certification). 

Right now Florida has 132 certified 
estate planning lawyers, 164 certified 
real property lawyers, 116 certified in 
the criminal areas, and 121 certified in 
workers’ compensation. 

The number signing up for the tax 


by John F. Harkness, Jr. 


and estate planning exams received a 
boost this year when the Board of Legal 
Specialization and Education voted last 
September to allow members to take 
the test before filing an application. 
The experiment was designed to let 
those interested see how they did on 
the exam before deciding whether to go 
through with the application and peer 
review process, and it appears to have 
been successful in attracting candi- 
dates who otherwise might have waited 
another year. 

If you add all the numbers, you will 
see that certification is becoming an 
increasingly-sought credential. Since 
the Bar handed out certificates to the 
first class of civil trial and tax lawyers 
in 1983, a total of 1,633 Bar members 
have met the requirements of certifica- 
tion, eligible under our ethics opinions 
to hold themselves out to the public as 
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specialists in their areas of practice. 

The certification program soon may 
be expanding into other areas, as well. 
Following the All Bar Conference in 
January—where delegates voted 84-14 
in favor of a suggestion to increase 
efforts to explain the certification pro- 
gram to the public and took other votes 
generally supportive of the program— 
Board of Legal Specialization and Edu- 
cation Chair Donald Sasser of West 
Palm Beach sent letters to our sections 
and substantive law committees sug- 
gesting they work with the BLSE to 
develop certification standards for their 
areas. 

Beyond the examination and peer 
review requirements, generally, in or- 
der to become certified Bar members 
must show the BLSE that they have 
been practicing for at least five years, 
with at least 30 percent of that practice 
concentrated in the area for which cer- 
tification is sought; that they have 
earned from 50 to 90 certification CLE 
hours in the desired area during the 
three years prior to application; and, 
in some areas, that they have sufficient 
trial experience. The full rules are set 
out in Chapter 6 of The Rules Regulat- 
ing The Florida Bar, and the BSLE’s 
policies are published in the blue sec- 
tion of the September Journal direc- 
tory, which also features the names of 
our certified members. 

I encourage you to look over those 
rules, talk to your colleagues who have 
earned this professional distinction, 
and consider it for yourself. If certifica- 
tion is not yet available in your area of 
practice, perhaps it is time to approach 
the BLSE with the thought of creating 
a plan for consideration by the Su- 
preme Court. Meanwhile, Dawna Bick- 
nell and her staff stand ready to 
answer any questions you may have 
on certification—call her at the Bar 
Center, (904) 561-5600.0 
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Import Relief 


The U.S. Antidumping 


and Countervailing Duty Laws 
by Michael P. Mabile 


In recent years, Flor- 

ida has become a major 
gateway for U.S. im- 
ports of foreign goods. 
As the level of international trade into the state 
grows, Florida practitioners are increasingly likely to 
be approached by clients, whether importers or do- 
mestic manufacturers, who face competitive problems 
relating to international trade. The ballooning U:S. 
trade deficit and the current economic recession also 
tend to exacerbate trade tensions, making it more 
likely that U.S. industries will seek relief against 
foreign competition under the trade laws. 

Florida lawyers representing either U.S. producers 
or importers would do well to understand the anti- 
dumping and countervailing duty statutes, the laws 
affecting U.S. imports under which the greatest num- 
ber of petitions are filed. Past cases under these laws 
involving Florida business interests include actions 
by producers of frozen concentrated orange juice 
against imports from Brazil, by cement producers 
against imports from Mexico, and by producers of 
fresh cut flowers against imports from a number of 
countries. This article is essentially a primer on the 
antidumping and countervailing duty laws for those 


practitioners who may not already 
be familiar with them. 
The U.S. trade laws represent 
an exercise by Congress of its con- 
stitutional power to regulate foreign trade. The availability of 
these legal avenues to relief for U.S. producers facing injurious 
import competition serves to insulate the Congress from protec- 
tionist pressures and interest groups. Consequently, it is rarely 
useful to seek legislated import protection through the Congress. 
Moreover, because it is a signatory of the General Agreement 
on Tariffs and Trade, a 100-country international agreement 
governing trade in goods, the United States has an obligation 
not to impose import quotas or increase tariffs except in limited 
situations authorized by the GATT. Both the Bush Administra- 
tion and key congressional leaders have generally resisted 
restrictive trade legislation on the ground that it would violate 
GATT rules. The trade remedies now available under U.S. laws 
are drafted to conform to GATT requirements. 

The U.S. laws affecting import trade can be divided into two 
general categories. The first consists of those laws providing 
remedies for U.S. industries harmed by “unfair” trade practices. 
The antidumping law provides relief against economically inju- 
rious imports sold below their “fair value?! The countervailing 
duty law provides relief against injurious imports that benefit 
unfairly from foreign subsidies.2 A third law, §337 of the Tariff 
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Act of 1930, affords U.S. producers 
relief against unfair methods of compe- 
tition and unfair acts in import trade, 
principally against infringement by im- 
ports of a U.S. patent, copyright, trade- 
mark, or other intellectual property 
right.? 

A second group of trade laws does not 
require a finding of an unfair practice 
as a prerequisite to import relief. The 
standards for awarding import relief 
under these laws are rigorous and diffi- 
cult to satisfy; as a result, few cases are 
brought under these provisions. Section 
201 of the Trade Act of 1974 allows for 
the temporary imposition of quotas or 
increased tariffs on imports from all 
countries when increasing imports 
have caused a U.S. industry serious 
injury; the purpose of import relief 
under this law is to facilitate the indus- 
try’s efforts to adjust to import competi- 
tion.4 Section 406 of the Trade Act of 
1974 permits import relief based on a 
finding of “market disruption” caused 
by imports from a Communist country.5 
Section 22 of the Agricultural Adjust- 
ment Act of 1933 provides a remedy 
against imports that render ineffective 
or materially interfere with U.S. agri- 
cultural price support or commodity 
programs.§ Section 232 of the Trade 
Expansion Act of 1962 authorizes an 
adjustment to imports that threaten to 
impair the national security.” 

The trade laws can also be distin- 
guished on the basis of the extent to 
which political considerations play a 
role in their administration and the 
degree of judicial review available. Pro- 
ceedings under the antidumping and 
countervailing duty laws and §337 are 
handled by federal administrative agen- 
cies based on a factual record and the 
application of legal principles. Political 
factors generally do not have a bearing 
on the decision of these cases. Anti- 
dumping and countervailing duty pro- 
ceedings are conducted by the USS. 
International Trade Commission, an 
independent agency composed of six 
commissioners, and the International 
Trade Administration of the Depart- 
ment of Commerce. The U.S. Court of 
International Trade, an Art. III court, 
has jurisdiction over appeals from deci- 
sions of the ITC and Commerce in these 
cases.8 Section 337 cases are decided 
by the ITC; the ITC’s decisions may be 
reviewed by the President for policy 
reasons, but the White House has 
rarely blocked relief on that basis. The 


The decision 
whether to provide 
relief is in the 
hands of the 
President, who is 
given broad 
discretion whether 
to provide a remedy 


U.S. Court of Appeals for the Federal 
Circuit hears appeals from ITC deter- 
minations under §337, as well as from 
decisions of the Court of International 
Trade in antidumping and countervail- 
ing duty cases.9 

In cases under all the other statutes, 
an administrative agency merely con- 
ducts an investigation and makes find- 
ings and recommendations. The de- 
cision whether to provide relief is in the 
hands of the President, who is given 
broad discretion whether to provide a 
remedy. Consequently, recourse to the 
courts from an unfavorable decision 
under any of these laws is not explicitly 
provided by law and is generally not 
worth pursuing. 

In recent years, administration trade 
policy has discouraged the granting of 
relief against imports that may be 
fairly traded, but has favored the use 
of the nonpolitical remedies against 
unfairly traded imports. The effects of 
this policy are manifest: In 1989, 13 
antidumping and seven countervailing 
duty petitions were filed with the ITC 
and Commerce. By contrast, only two 
§22 cases and no §201, §406, or §232 
cases were initiated that same year. 

In addition, cases are more com- 
monly brought under the antidumping 
and countervailing duty laws because 
they respond to the import problem 
most often faced by U.S. producers— 
imports from one or more foreign coun- 


tries are competing in the U.S. market 


at unfairly low prices. Import relief 
under these laws is remedial; it does 
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not seek to punish the foreign exporter 
or U.S. importer for the unfair practice. 
Thus, the U.S. petitioner does not re- 
cover damages; rather, the remedy is 
in the form of increased customs duties 
on the imported product. In addition, 
any remedy imposed may only be pro- 
spective. Imports on which duties have 
been finally assessed (“liquidated”) can- 
not be reached retroactively under 
these laws. Despite their remedial and 
prospective nature, these laws can be 
powerful tools against unfair trade prac- 
tices, because they can force increases 
in the U.S. price of imported goods or 
their withdrawal from the U.S. market. 


Antidumping Law 

“Dumping” has been defined as price 
discrimination between purchasers in 
different national markets. Under U.S. 
law, it is the practice of selling goods 
in the U.S. market below their “foreign 
market value,’ which is generally de- 
fined as the price at which the same 
product is sold in the foreign producer’s 
home market.!° The law provides for 
the assessment of antidumping duties 
to neutralize the price discrimination. 

Antidumping duties may be imposed 
if 1) Commerce determines the exis- 
tence or likelihood of sales of foreign 
merchandise in the United States at 
“less than fair value,’ and 2) the ITC 
determines that a U.S. industry is ma- 
terially injured or threatened with ma- 
terial injury by reason of the dumped 
imports.!1 

Antidumping cases are normally in- 
itiated by a petition filed on behalf of 
an industry by an “interested party,” 
including a U.S. manufacturer, pro- 
ducer or wholesaler of a product like 
the imported product or a union or 
group of workers representative of the 
industry. Petitions are filed simultane- 
ously with Commerce and the ITC. 

The ITC has 45 days from the date 
the petition is filed to make a prelimi- 
nary determination whether there is a 
“reasonable indication” of material in- 
jury or threat of material injury. The 
purpose of conducting this preliminary 
investigation is to weed out insubstan- 
tial cases so that they will not disrupt 
trade in the product at issue any longer 
than necessary. If the ITC reaches a 
negative determination (that is, 
against the domestic petitioner), the 
case is terminated. 

If the ITC makes an affirmative pre- 
liminary injury determination, the Com- 


4 
q 


merce Department then has 160 days 
(210 days in “extraordinarily com- 
plicated” cases) to determine whether 
there is a “reasonable basis to believe” 
that there are less than fair value 
sales.12 If Commerce’s determination is 
affirmative, it will suspend liquidation 
(i.e., the final assessment by the U.S. 
Customs Service of the amount of du- 
ties owed on an entry of merchandise) 
of further customs entries of the im- 
ported goods pending the final decision 
in the antidumping investigation, and 
require importers to post bonds or 
make cash deposits with the Customs 
Service in the amount of the estimated 
dumping margin. 

The filing of a petition may encour- 
age foreign exporters to send large 
quantities of the merchandise under 
investigation to the United States 
quickly in an attempt to avoid the 
imposition of duties on those imports. 
In order to discourage or remedy a 
“surge” of imports, the law allows Com- 
merce, upon a finding of “critical cir- 
cumstances,” to apply the suspension 
of liquidation retroactively to all un- 
liquidated imports entering the United 
States within the 90 days prior to the 
date of Commerce’s preliminary deci- 
sion.13 

If Commerce makes a negative pre- 
liminary determination (i.e., it finds no, 
or only minimal dumping margins), 
that determination does not terminate 
the investigation; however, liquidation 
of customs entries of the imported 
goods will not be suspended during the 
remainder of the investigation. 

Commerce will then proceed to its 
final determination of less than fair 
value sales. If Commerce’s final deter- 
mination is affirmative, the ITC will 
also proceed to complete its final inves- 
tigation. If the Commerce determina- 
tion is negative, the case is terminated, 
and the ITC will not make a final 
determination. 

If the ITC’s final determination is 
affirmative (i.e., the imports are caus- 
ing or threatening injury to a domestic 
industry), Commerce must issue an 
order within seven days directing Cus- 
toms to require cash deposits from im- 
porters in the amount of the final 
dumping margins. If the ITC’s determi- 
nation is negative, Commerce will or- 
der that the suspension of liquidation 
of imports be terminated and all bonds 
released and cash deposits refunded.!4 
Both the Commerce and ITC proceed- 


ings are normally completed within 280 
days (although Commerce has author- 
ity to extend this time under certain 
circumstances). 

Commerce’s less than fair value de- 
termination involves a comparison of 
the U.S. price of the imports with their 
“foreign market value,’ which is usu- 
ally the price of the same product in the 
exporter’s home market.!5 In comput- 
ing the foreign market value, Com- 
merce ordinarily disregards home mar- 
ket sales at prices below the seller’s 
cost of production. If there is an insuffi- 
cient volume of sales in the exporter’s 
home market to permit a comparison 
to the U.S. price, Commerce may in- 
stead use either the export price for 
sales to a third country or the “con- 
structed value” of the merchandise as 
the benchmark for fair value.!6 

Third country price is the price to an 
unrelated purchaser in a country other 
than the United States. The “con- 
structed value” is the sum of 1) the cost 
of production (i.e., the cost of materials 
and direct labor, plus general, selling, 
and administrative expenses equal to 
at least 10 percent of materials and 
direct labor); 2) profit equal to at least 


eight percent of the cost of production; 
and 3) packing costs. 

The U.S. price to which the foreign 
market value is compared is either the 
“purchase price” or the “exporter’s sales 
price”!7 Purchase price is generally the 
price at which the foreign merchandise 
is purchased by the first unrelated 
buyer when the sale occurs prior to 
importation into the United States. Usu- 
ally, this will be the price at which the 
foreign producer sells the product to an 
unrelated U.S. importer. Exporter’s 
sales price is generally the price at 
which the exported merchandise is pur- 
chased by the first unrelated buyer 
after importation into the United 
States. It is most often used when the 
exporter and importer are related and 
the transaction between them is not 
arm’s-length. In that instance, Com- 
merce will use the price at which the 
merchandise is sold to the first unre- 
lated U.S. buyer. 

It is normally not possible to make a 
direct comparison between the foreign 
market value and the US. price. Goods 
sold in one market and those sold in 
another frequently differ in physical 
characteristics, the quantities sold, 
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packing and delivery costs, the circum- 
stances of sale, or the amount of indi- 
rect taxes and duties assessed, all of 
which can affect the price charged. In 
order to make an “apples-to-apples” 
comparison between the U.S. price and 
the home market price, the Depart- 
ment makes various adjustments to 
each (to account for differences that 
affect the price) in order to arrive at 
ex-factory prices. The difference be- 
tween the exporter’s ex-factory price for 
home market sales and that for U.S. 
sales represents the “margin” of dump- 
ing. This margin determines the 
amount of antidumping duties that will 
be imposed in the event of affirmative 
determinations by Commerce and the 
ITC. 

The Commerce Department’s investi- 
gation is based largely on question- 
naire responses and backup documen- 
tation supplied by foreign producers. 
The questionnaires cover foreign pro- 
ducers’ pricing in their home market, 
any large third-country markets, and 
the United States. Information is usu- 
ally requested regarding sales in the 
six-month period ending with the last 
day of the month in which the petition 
is filed. 

Much of the information submitted 
to Commerce in the petition and in 
questionnaire responses is considered 
proprietary by the companies submit- 
ting it, and such information will be 
treated as confidential by Commerce 
and withheld from public access. Pro- 
prietary information is subject to lim- 
ited disclosure to counsel for the parties 
under an administrative protective or- 
der that permits them to use that 
information in briefing the case. 

Commerce will rely primarily on the 
questionnaire responses, to the extent 
they appear reliable, for its preliminary 
determination. In the final investiga- 
tion, however, Commerce will use only 
information that it has verified from 
an on-site inspection of each foreign 
producer’s books and records. This veri- 
fication process resembles a financial 
audit. If a foreign producer fails to 
submit requested information or its 
information cannot be verified, Com- 
merce is allowed to use the best infor- 
mation otherwise available, which 
could even be information obtained 
from the U.S. industry. Because Com- 
merce lacks subpoena power to coerce 
responses from foreign companies, its 
ability to resort to the best information 


The difference 
between the 
exporter’s ex-factory 
price for home 
market sales and 
that for U.S. sales 
represents the 
“margin” of 
dumping 


available, which ordinarily is adverse 
to the position of the foreign exporters, 
is a powerful tool in Commerce’s infor- 
mation-gathering process. 

In the course of Commerce’s investi- 
gation, the parties are given the oppor- 
tunity to submit briefs and information 
relevant to the issues in the case. The 
petitioner may also comment on the 
questionnaire responses submitted by 
the foreign producers and suggest addi- 
tional information that Commerce 
should seek from them. Upon request, 
Commerce will hold a hearing as part 
of its final investigation; this hearing 
is usually brief and consists mainly of 
the argument of counsel. 

In its investigation of whether the 
industry is materially injured or threat- 
ened with injury by dumped imports, 
the ITC gathers information primarily 
through questionnaires to U.S. produc- 
ers, importers, and purchasers. The 
information collected from U.S. produc- 
ers includes prices, profitability, pro- 
duction, capacity utilization, ship- 
ments, sales, employment, and wages. 
Domestic producers will also be asked 
to supply information regarding sales 
lost to imports and instances in which 
they have had to lower prices to meet 
import competition. The ITC’s staff also 
gathers information by going into the 
field to interview domestic producers 
and by telephone contacts with produc- 
ers, importers, and purchasers. The 
staff prepares a report to the ITC in 
both the preliminary and final investi- 
gations incorporating the information 
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it has gathered. Much of this informa- 
tion is statistical and is derived from 
responses to the ITC’s questionnaires 
and from public sources (such as Com- 
merce Department import data). 

As is the case in Commerce Depart- 
ment investigations, much of the data 
submitted to the ITC in the course of its 
material injury investigation is proprie- 
tary business information that the sub- 
mitting companies (some of which may 
not even be parties to the case) would 
not wish released to the public. Like 
Commerce, the ITC will treat such data 
as confidential, but give counsel for the 
parties access under an administrative 
protective order. 

The ITC holds hearings in both its 
preliminary and final investigations. 
Hearings are normally completed in 
less than a day. These hearings resem- 
ble a congressional hearing; witnesses 
and counsel representing both the do- 
mestic industry and importers or for- 
eign producers make presentations and 
answer questions posed by ITC com- 
missioners or the ITC’s staff. The 
parties also submit written briefs set- 
ting forth their factual, legal, and eco- 
nomic arguments. 

In every investigation the ITC must 
define the domestic industry to be ex- 
amined in order to determine whether 
that industry is injured or threatened 
with injury by reason of the dumped 
imports. The industry consists of the 
domestic producers of a product “like” 
the imported product under investiga- 
tion.18 This is often an important issue, 
because a narrower definition of the 
industry will often enhance the prob- 
ability that the ITC will find that 
industry to be injured. A broader defini- 
tion will often diffuse any harm to 
producers by reason of the imports and 
result in a negative injury determina- 
tion. Under certain circumstances, it 
will be appropriate for the ITC to exam- 
ine the question of injury to a group of 
isolated producers constituting a “re- 
gional” industry, rather than a national 
industry made up of all U.S. producers. 

In making its determination of mate- 
rial injury, the ITC examines the vol- 
ume of imports, the effect of imports 
on prices, and the impact of the imports 
on the domestic industry in terms of 
such factors as production, sales, mar- 
ket share, profit, return on investment, 
capacity utilization, inventory, cash 
flow, ability to raise capital, invest- 
ment, employment, and wages.!9 To 
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determine that there is a threat of 
material injury to the domestic indus- 
try, the ITC must determine that the 
threat of future economic injury is real 
and imminent. To make this determi- 
nation, it examines, among other 
things, increases in the volume of im- 
ports and their share of the U.S. mar- 
ket, the likelihood that imports will 
depress U.S. prices or prevent price 
increases, and the existence of unused 
production capacity in the exporting 
country that could lead to increased 
exports to the United States.2° 

Petitions are often brought against 
imports from more than one country. If 
so, the ITC is directed to “cumulate” 
these imports—that is, to consider 
their combined effects in determining 
whether imports are causing injury—if 
the imports compete with each other 
and the domestic product in the U.S. 
market.21 


Countervailing Duty Law 

Countervailing duties are intended 
to offset the unfair competitive advan- 
tage that foreign exporters enjoy from 
subsidies paid to them by their govern- 
ments. Countervailing duties are im- 
posed if the Commerce Department 
determines that imports have benefit- 
ted from subsidies on their production, 
manufacture, or exportation, and the 
ITC determines that a domestic indus- 
try is materially injured or threatened 
with material injury by reason of the 
subsidized imports.22 

Countervailable foreign subsidies in- 
clude both subsidies designed to stimu- 
late or promote exports and “domestic” 
subsidies provided to specific firms or 
industries. Countervailable domestic 
subsidies include the provision of capi- 
tal, loans, loan guarantees, goods, or 
services at preferential rates; the for- 
giveness of debt to cover operating 
losses; and the assumption of any costs 
of production or distribution.2% 

Commerce’s task in a countervailing 
duty investigation is to compute a “net 
subsidy” from which it determines the 
rate of import duty that must be as- 
sessed to offset the economic advantage 
conferred on the foreign producers and 
expuriers by the foreign subsidy. The 
net subsidy is the gross subsidy less the 
following offsets: 1) application fees or 
other payments necessary to qualify for 
the subsidy; 2) any loss in the value of 
the subsidy resulting from its deferred 
payment; and 3) export taxes, duties or 


other charges levied on the export of 
the merchandise and designed to elimi- 
nate the effects of the subsidy.24 

Procedures in countervailing duty 
cases are similar in most respects to 
those in antidumping cases. The ITC’s 
investigation is nearly indistinguish- 
able from that in an antidumping in- 
vestigation. 

In Commerce’s countervailing duty 
investigations questionnaires regard- 
ing the payment, receipt, and amount 
of subsidies are submitted to foreign 


governments and to foreign producers. | 


Because Commerce’s investigation in 
countervailing duty cases is somewhat 
less complicated than in antidumping 
cases, the law provides a shorter time 
frame. Commerce’s preliminary deter- 
mination is made within 85 days of the 
filing of the petition (Commerce may 
extend the time for that determination 
until 150 days after the petition). A 
countervailing duty case, therefore, 
may be completed in as few as 205 
days. 

If the domestic petitioner wins its 
case, the antidumping or countervail- 
ing duties that are imposed may re- 
main in effect indefinitely. The dump- 
ing margin or net subsidy rate estab- 
lished in Commerce’s original an- 
tidumping or countervailing duty or- 
der, however, does not necessarily 
determine the amount of the duty ulti- 
mately paid by an importer. Upon re- 
quest, Commerce will conduct an an- 
nual review to determine the actual 
duties to be paid on the entries of the 
merchandise covered by the order dur- 
ing the review period.”° As a result of 
the review, the importer will either be 
assessed an amount in addition to the 
cash deposit already paid or will be 
refunded a portion of the cash deposit. 
Thus, the amount of the duties may 
change from year to year as the result 
of administrative reviews, but only if 
Commerce determines that the degree 
of dumping or subsidization that led to 
the imposition of duties in the first 
place has changed. 

Before filing an antidumping or coun- 
tervailing duty petition, a lawyer repre- 
senting a prospective domestic pe- 
titioner should perform a careful analy- 
sis of the likelihood of success and the 
potential benefits and costs of the pro- 
ceeding. At a minimum, the lawyer 
should do the following: 

1) Determine whether imports from 
major exporting countries are signifi- 
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cant or have increased significantly 
over the last several years. 

2) Define the U.S. industry on whose 
behalf the case would be brought. The 
industry is comprised of U.S. producers 
of goods “like” the foreign article under 
investigation. A favorable decision from 
the ITC on the scope of the industry is 
often essential to a successful case. 

3) If government or trade association 
data are not available, conduct a sur- 
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vey of U.S. producers of the product at 
issue to determine consumption, pro- 
duction, capacity utilization, employ- 
ment, pricing, and profitability trends. 


Import statistics should be analyzed to 
assess trends in import volumes, per- 
unit import values, and the imports’ 
share of the U.S. market. 
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4) Retain an investigator to gather 
information in the foreign producing 
country or countries regarding the exis- 
tence of dumping or subsidization.0 


119 US.C. §1673. 

219 U.S.C. §1671. 

319 U.S.C. §1337. 

419 US.C. §§2251-2254. 

519 U.S.C. §2436. 

67US.C. §624. 

719 U.S.C. §1862. 

819 U.S.C. §1516a; 28 U.S.C. §1581(c). 

928 U.S.C. §1295. 

1019 U.S.C. §1677b. 

1119 U.S.C. §1673. 

1219 U.S.C. §1673b. 

1319 U.S.C. §1673b(e). 

1419 U.S.C. §1673d(c). 

1519 U.S.C. §1677b. 

1719 U.S.C. §1677a. 

1819 U.S.C. §1677(4), (10). 

1919 U.S.C. §1677(7). 

2019 U.S.C. §1677(7)F). 

2119 U.S.C. §1677(7)(C)iv). 

2219 U.S.C. §1671. In cases involving 
imports from countries that have neither 
signed the GATT’s Subsidies Code nor com- 
mitted themselves to similar obligations, 
however, the ITC does not conduct an injury 
investigation. 19 U.S.C. §§1303, 1671. 

2319 U.S.C. §1677(5). 

%419 U.S.C. §1677(6). 

219 U.S.C. §1675. 
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Homestead. 
Made Easy 


Part Il: Homestead in the Real World 


art I of this article, “Under- 
standing the Basics,” ap- 
peared in last month’s 
Florida Bar Journal. If you 
missed it, you should read that article 
before reading this one. Even if you did 
read it, a rereading will contribute to 
your understanding of this article and 
the concepts on which it is grounded. 
In any case, you should have available 
for quick reference Kelley’s Paradigm, 
which is reproduced with this article. 
Part I explained the underlying con- 
cepts and rules that apply to probate 
of and passage of title to real property 
that was exempt from the decedent’s 
creditors during his or her lifetime by 
virtue of being homestead. In sum- 
mary, we learned that the “homestead” 
is the homestead of the decedent, not 
of the estate. At death, the property 
loses its homestead character, but may 
gain new homestead character in the 
hands of the heir or beneficiary. How- 
ever, such second generation home- 
stead status is not relevant to the 
process of probate administration or 
the status of title in the present pro- 
bate. Instead, of concern is the 
exemption from forced sale enjoyed by 
the decedent and whether it inured to 
the benefit of his “heirs” under Art. X, 
§4(b) of the Florida Constitution. The 
second consideration is the limitation 
on devise of the decedent’s homestead 
real property under Art. X, §4(c) where 


by Rohan Kelley 


the decedent is survived by a spouse or 
minor child. 

The concepts and rules you learned 
in Part I regarding limitations on the 
decedent’s ability to devise his home- 
stead and whether that real property 
is now subject to creditors’ claims need 
to be applied to common fact scenarios 
which we face in everyday practice. 
Throughout, however, remember the 
discussion of Part I to the effect that 
the land’s character as “homestead” 
terminates with the decedent’s death, 
and it is merely the residual effects of 
that legal status (limited proscription 
on devise and potential exemption from 
creditors’ claims) that presently con- 
cern us. 

Now, as we depart the theoretical 
and arrive in the real world, you may 
assume the decedent has died and you 
represent the personal representative 
of the estate who asks you what his, 
her, its, or their responsibilities are 
regarding this property. In order to 
give a sensible reply to that request 
and so that we, as lawyers, may be as 
consistent as possible in this confusing 
area, I have prepared a model opinion 
letter to explain homestead and its 
implications to the client. 

The format of the following portion 
of this article is as an opinion letter 
sent to a corporate fiduciary client which 
is the personal representative of the 
estate. (This is an edited version of a 
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letter actually sent by this author.) 


Downsouth Bank Trust Company, N.A. 
One Main Street, 4th Floor 
Fort Lauderdale, Florida 33301 

Re: Estate of Mary Noname, 

Deceased 
Gentlemen: 

This is in response to your letter, 
requesting my written opinion with 
regard to administering Mrs. Noname’s 
condominium apartment, which she 
used as her personal residence. Your 
trust real estate division is correct to 
be concerned regarding administering 
a personal residence in an estate be- 
cause the state of the law is very 
confused at the present time. 

The organic law regarding home- 
stead appears in Art. X, §4 of the 
Constitution of the State of Florida. 
That section provides that the dece- 
dent’s homestead is not subject to 
devise if the decedent is survived by a 
spouse or a minor child, except it may 
be devised to the decedent’s spouse if 
there is no minor child. 

The facts that relate to the Noname 
Estate are that Mrs. Noname was sur- 
vived neither by a spouse nor a minor 
child. She was survived by her son; 
however, since the son is an adult, his 
survival is irrelevant for purposes of 
determining whether the decedent’s 
homestead can be devised, since only a 
minor child would proscribe the devise. 


Further, since the devise was not to 
Mrs. Noname’s son (her sole intestate 
heir), but to a trust for his benefit, his 
existence is also irrelevant regarding 
whether the exemption from forced sale 
has inured to anyone. (It has not.) 
There are basically three questions 
that need to be considered with regard 
to the probate administration of the 
home. (Note: if the apartment had been 
a cooperative apartment, it could not 
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be the decedent’s homestead for this 
purpose because it would not meet one 
of the requirements of Art. X, §4, that 
it be “real property.” In re Wartels’ 
Estate, 357 So.2d 708 (Fla. 1978).) We 
assume at the outset that the property 
was the decedent’s homestead. The 
three questions are: 

1) May the decedent’s homestead 
(real property) be devised? 

2) Is the property subject to the 
claims of creditors? 

3) Is the property an asset subject to 
probate? 

With regard to the facts of the 
Noname estate, the answer is “yes” to 
all three questions. The legal back- 
ground required to arrive at these 
conclusions is somewhat complex. 

The law of Florida has been settled 
for some time that the decedent’s home- 
stead, which may otherwise be devised, 
may be devised by the residuary clause 
of a will. Estate of Murphy, 340 So.2d 
107 (Fla. 1976). In Mrs. Noname’s in- 
stance, the property is devised by Art. 
VIII (the residuary clause) of her last 
will and testament to Downsouth Bank 
Trust Company, N.A. as trustee of her 
revocable living trust dated July 21, 
1989. 

Most probate attorneys dealing with 
homestead (including your writer) are 
confused by the current status of the 
law. Also, the real property attorneys 
(dirt lawyers) and the title companies 
are even more confused. Probate attor- 
neys are used to dealing with the 
question, “What interest, if any, does 
the personal representative have in a 
particular parcel of real property?” Real 
estate attorneys approach it differently. 
They ask, “Who could conceivably have 
any interest in this property—and who- 
ever that is, get a deed from everyone 
in sight.” 

To aid in understanding the answers 
to the three questions posed above, 
perhaps some contextual definitions 
are necessary. 

A) A “devise” is a disposition of real 
(or personal) property by will. F.S. 
§731.201(8). 

B) “Subject to the claims of creditors” 
means that the property may be sold or 
otherwise converted in some manner 
to pay the decedent’s debts. 

C) “Subject to probate” means that 
the personal representative is entitled 
to possession of property during the 
period of administration and may sell 
or mortgage it without the consent of 
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the person to whom it is devised and 
may pass good title without that per- 
son’s joinder. 

Recall the general law of real prop- 
erty title relating to estate probate. The 
title to the property passes instantly at 
death pursuant to the will (if the estate 
is testate) or pursuant to the intestacy 
statute (if the estate is intestate) to the 
beneficiary or the heir. The benefici- 
ary’s or heir’s title is subject to the 
personal representative’s right to pos- 
session during probate administration 
and the personal representative’s right 
of sale if there is a general power of sale 
in the will, or with order of court (in the 
absence of a general power of sale) if 
sale is required to pay debts, family 
allowance, estate and inheritance 
taxes, claims, charges, and expenses of 
administration, to enforce contribution, 
to equalize advancements or for distri- 
bution. F.S. §733.613. 

There are significant exceptions to 
these general rules relating to the dece- 
dent’s homestead real property. 

Perhaps the best way to understand 
the situation is in a didactic format (the 
numbers following the fact scenario 
relate to the questions numbered 1-3 
above): 


Scenario 1: 

Decedent is survived by a spouse and 
a minor child. 

1) The property may not be devised. 

2) It is not subject to the claims of 
decedent’s creditors. 

3) It is not subject to probate. 

Authority: Art. X, §4(c) of the Florida 
Constitution; F.S. §732.4015; Cava- 
naugh v. Cavanaugh, 542 So.2d 1345 
(Fla. lst DCA 1989). 

Comment: Certainly all lawyers are 
in agreement on this. 


Scenario 2: 

Decedent is survived by a spouse but 
not by a minor child and the property 
is devised. 

1) The property may be devised but 
only to the spouse. 

2) It is not subject to the claims of 
decedent’s creditors (whether or not 
devised). 

3) It is not subject to probate 
(whether or not devised). 

Authority: Art. X, §4(c) of the Florida 
Constitution; F.S. §732.4015. Clifton v. 
Clifton, 553 So.2d 192 (Fla. 5th DCA 
1989). 

Comment: Item 1 would be univer- 
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sally agreed among lawyers and item 2 
nearly so. Most lawyers (but not all) 
would agree with statement 3. The 
difference in agreement probably arises 
from differences in the definition of 
“subject to probate.” 


Scenario 3: 

The decedent is not survived by a 
spouse or a minor child and the prop- 
erty is devised to those who would have 
been intestate heirs of the decedent. 

1) The property may be devised with- 
out limitation. 

2) It is not subject to the claims of 
decedent’s creditors. This is true only 
if it is devised or passes by intestate 
succession to those persons who are 
intestate heirs, as defined in FS. 
§731.201(18). 

3) It is probably not subject to pro- 
bate (whether or not devised). 

Authority: Public Health Trust of 
Dade County v. Lopez, 531 So.2d 946 
(Fla. 1988). 

Comment: The Lopez case involved a 
devise of the decedent’s homestead to 
three adult children. The estate was 
insolvent and a creditor attempted to 
reach the property for satisfaction of its 
claim. The Supreme Court determined 
that because the property passed to 
persons who were “heirs” (referring to 
the language of Art. X, §4) it passes free 
of the claims of creditors. The personal 
representative’s petition to set aside 
the property as exempt from creditors’ 
claims was granted. (Note: although 
the decision doesn’t specify that the 
estate was testate, such was the fact.) 
Lopez does not address whether this 
exemption from creditors’ claims is 
available if the property is devised by 
will only to one of several of the intes- 
tate heirs, such as one of several 
children. However, where the home- 
stead descended by intestate succession 
to two children, and one then conveyed 
his interest to the other, the exemption 
from creditors’ claims was not affected 
either as to the whole or the part. 
Cumberland & Liberty Mills v. Keggin, 
190 So. 492 (Fla. 1939). 

My personal view is that the exemp- 
tion is available under such circum- 
stance since the law has no interest in 
enforcing parity among members of a 
protected class as a condition of the 
exemption. In a confusing and poorly- 
written opinion, a contrary view is 
expressed. In re Estate of Hill, 552 
So.2d 1133 (Fla. 3d DCA 1989). That 


case can be read (or misread) to suggest 
that any devise will subject the prop- 
erty to the claims of creditors (and to 
probate), even if that person was an 
“heir” who, if the property had passed 
by intestacy, would have taken it free 
of the claims of creditors. (Even a de- 
vise to a spouse?) That interpretation 
makes no sense and it is not possible 
to glean more from the opinion. The 
best that can be said of Hill is that it 
should not be cited as precedent for 
anything with the hope that the Third 
District will retreat from it at the first 
opportunity. 


Scenario 4: (This is the 
Noname estate situation.) 

The decedent is not survived by a 
spouse or a minor child and the prop- 
erty is devised to a third party who is 
not one of the heirs of the decedent. 

1) The property may be devised with- 
out limitation. 

2) It is subject to claims of creditors. 

3) It is subject to probate. 

Authority: (As to statements 1 and 
2) State Department of Health v. Tram- 
mell, 508 So.2d 422 (Fla. 1st DCA 
1987). Trammell holds that where 


there was a permitted devise to one 
who was not an heir (in this case to “my 
good friend Bessie”) the decedent’s home- 
stead is subject to the claims of 
creditors. (As to statement 3) City Na- 
tional Bank of Florida v. Tescher, 557 
So.2d 615 (Fla. 3d DCA 1990). In Tes- 
cher the personal representative 
applied to the probate court and ob- 
tained an order determining the 
property to be the decedent’s home- 
stead. The personal representative also 
obtained a probate court order author- 
izing the sale of the property. The 
Third DCA affirmed. 


Scenario 4A: 

The decedent is not survived by a 
spouse or minor child and the will 
directs her homestead be sold and the 
proceeds divided between decedent’s 
two children. 

1) The property may be devised with- 
out limitation, but was not. 

2) The proceeds are subject to the 
claims of creditors. 

3) It is subject to probate. 

Authority: In re Estate of Price v. 
West Florida Hospital, Inc., 513 So.2d 
767 (Fla. Ist DCA 1987), cause dism. 
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518 So.2d 1274. 

Comment: The Price court decided 
that creditors could reach the proceeds 
of the sale and, although the issue was 
not contested or addressed, the prop- 
erty was subject to probate because the 
will directed its sale and the personal 
representative sold it. 

It is appropriate to generally exam- 
ine the difference between issue 2 and 
issue 3. Could, for example, the dece- 
dent’s homestead be subject to claims 
of creditors but not subject to probate? 
Recall that payment of debts and 
claims is only one of the aspects of 
“estate administration” or “probate.” 
The others are payment of devises, 
family allowance, estate and inheri- 
tance taxes, charges and expenses of 
administration. F.S. §733.608. For one 
to admit under Scenario 4 that the 
property is “subject to the claims of 
creditors” (as one must) but to deny 
that it is “subject to probate” or to deny 
that the personal representative is enti- 
tled to possession of or the ability to 
deal with the property, suggests that 
there is no way effectively to make the 
property available for creditors’ claims. 
If the PR is unable to sell the property 
to pay claims of creditors (within the 
proper sequence in which assets are 
appropriated for purposes of admini- 
stration), how are the claims to be 
enforced against the property—by some 
separate litigation brought by the credi- 
tors as a class against the property, in 
rem, or against those to whom it is 
devised? This strained interpretation 
is neither logical nor practical. 

If the PR could sell the property to 
pay the claims of creditors, could it not 
also sell the property and use the pro- 
ceeds to pay taxes or expenses of 
administration? Expenses of admini- 
stration and taxes, after all, have a 
higher priority than creditors’ claims. 
F.S. §733.707. Although nowhere in the 
case law is this specifically addressed, 
the logical answer must be “yes.” The 
property in Scenario 4 must be subject 
to probate. Even assuming, arguendo, 
that the decedent’s homestead will 
stand only for the claims of creditors, 
then in a limited sense, the PR must 
also be entitled to possession and have 
the right to sell the property. That 
would make it “subject to probate” but 
for the benefit of the creditors only. If 
the estate was not insolvent, this would 
be a distinction without a difference. 

What does that mean to the fiduci- 


It makes no 
difference 
whether the devise 
is a specific devise 
or a residuary 
devise, since 
devisable homestead 
will pass under 
either type 


ary? In addition to having possession 
of the decedent’s homestead property 
for all the proper administration pur- 
poses, it must also be insured, rented 
(if possible), managed, and secured. 
Like any other asset, it is subject to 
administration and the duties and re- 
sponsibilities of the PR are the same 
as they would be for any other parcel 
of improved real property. 

With regard to a permitted devise of 
decedent’s homestead, it makes no dif- 
ference whether the devise is a specific 
devise or a residuary devise, since de- 
visable homestead will pass under 
either type. Murphy, 340 So.2d 107 
(Fla. 1976). 

There are three parts of the Florida 
Probate Code that may be inconsistent 
with discussions above. The first of 
these is illustrated by the fact that 
some lawyers would say if the property 
is devised, it is both subject to the 
claims of creditors and must be pro- 
bated. This is because in the definition 
of a “devise” under F.S. §731.201(8), it 
is provided that “[a] devise is subject 
to charges for debts, expenses, and 
taxes as provided in this code or in the 
will” The argument may be made di- 
rectly from the statute that if the 
property is devised (to a spouse when 
permitted or, absent a spouse, to per- 
sons who would be heirs) that it, by 
definition, becomes “subject to pro- 
bate.” This would change answers 2 
and 3 in Scenarios 2 and 3 to “yes.” 
This argument fails in the face of 
Lopez. We have, therefore, a statutory 
definition that is simply ignored and 
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has never been reconciled or even ad- 
dressed in the case law. 

The second and third instances of 
conflicting statutes are found in F.S. 
§733.607 and §733.608. The reference 
is nearly the same in each. FS. 
§733.607 (Possession of estate)—pro- 
vides: “Except as otherwise provided by 
a decedent’s will, every personal repre- 
sentative has a right to, and shall take 
possession or control of, the decedent’s 
property, except the homestead,.. . 2” 

F.S. §733.608 (General power of the 
personal representative)—immedi- 
ately following, provides: “All real and 
personal property of the decedent, ex- 
cept the homestead, . . . shall be assets 
in the hands of the personal represen- 
tative: [for purposes of administra- 
tion].” 

These two sections clearly proscribe 
the personal representative’s posses- 
sion or control of “the homestead” and 
make no exception for the instance 
where it is devised to a nonqualified 
beneficiary and is, therefore, clearly 
subject to the claims of creditors just 
like “[ajll [other] real and personal 
property of the decedent... ” 

How can these two sections be recon- 
ciled to the conclusion stated above (a 
“yes” answer to question 3 in Scenario 
4)? Only with substantial difficulty. 

F.S. §733.607 begins with the lan- 
guage, “[e]xcept as otherwise provided 
by a decedent’s will.” If the will devises 
the decedent’s homestead to nonquali- 
fied beneficiaries, by law, it has 
subjected that property to the claims of 
creditors (the exemption will not inure) 
and thereby to probate administration, 
just as if the will had said “I devise my 
homestead to my good friend Bessie, 
however I direct that my personal rep- 
resentative shall take possession of 
that property and shall use it for pur- 
poses of administration of my estate 
including, if necessary, the payment of 
claims of creditors.” Or, as was done in 
the Price case, if the will directed sale 
of the decedent’s homestead by the PR, 
this may fall within the specific excep- 
tion in the statute. Although there is 
no such introductory phrase in F.S. 
§733.608, those two sections pertain to 
the same subject matter and may be 
read in pari materia. 

The alternative construction is since 
the case law of the state is clear that 
under the proper circumstances, the 
property may be subject to the claims 
of creditors, the intended meaning of 
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the phrase “except the homestead” is 
“except the decedent’s homestead not 
subject to creditors’ claims.” Charles E. 
Early, a Sarasota lawyer regarded by 
many (including your writer) as a 
scholar of the law, has suggested that 
the two statutes in question be 
amended to delete the reference to home- 
stead. (A scholar of the law is one who 
ponders the answers to questions when 
others do not even recognize the ques- 
tions.) It might also be appropriate to 
add clarifying language to the statu- 
tory definition of “devise.” 

Florida Probate Rule 5.340(a) pro- 
vides in part: “Real property appearing 
to be homestead property shall be listed 
and so designated.” This suggests the 
reason for the “Homestead Real Prop- 
erty” classification as the first subdivi- 
sion of The Florida Bar inventory form 
entitled “REAL ESTATE IN FLOR- 
IDA—Homestead.” The committee note 
to this rule discloses “Constitutional 
homestead real property is not neces- 
sarily a probatable (sic) asset. Disclo- 
sure on the inventory of real property 
appearing to be constitutional home- 
stead property informs interested 
persons of the homestead issue.” The 
term used in the note, “constitutional 
homestead” is not defined; however, it 
seems to refer to the decedent’s home- 
stead defined in Art. X, §4(a) on which 
the exemption has inured to a qualified 
heir under §4(b). This language sug- 
gests: a) that there is constitutional 
homestead (which is exempt from credi- 
tors), and b) “other” homestead, which 
is not. 

If it is constitutional (exempt) home- 
stead, the rule requires it be reported 
as such on the inventory. If it is “other” 
homestead, the rule does not require it 
be reported on the inventory as home- 
stead at all, and it would be reported 
under the section appearing on The 
Florida Bar form entitled “REAL ES- 
TATE IN FLORIDA—Non-Home- 
stead.” My interpretation of the correct 
procedure as discussed in the commit- 
tee note and as called for by The 
Florida Bar form is: If the exemption 
has inured to a qualified person, the 
property is reported on the form as 
“REAL ESTATE IN FLORIDA—Home- 
stead” but if not, the property is 
reported as REAL ESTATE IN FLOR- 
IDA—Non-Homestead. This supports 
the conclusions to the items 3 in the 
scenarios above. 

It is my practice to report the dece- 
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dent’s homestead on which the 
exemption has inured to a qualified 
person or persons (Scenarios 1, 2, and 
3) in the homestead subdivision of the 
Bar form, and to report nonexempt 
homestead (Scenarios 4 and 4A) in the 
nonhomestead subdivision. 

If F.S. §733.607 and §733.608 are to 
be read literally (the PR has no posses- 
sory right to the decedent’s homestead 
property), the Tescher case, where the 
Second DCA affirmed entry of an order 
of the probate court finding a property 
to have been the homestead of the 
decedent and then confirming the pro- 
bate court’s order authorizing its sale, 
reached the wrong result. If the prop- 
erty is not subject to probate, how could 
the PR sell it? In Price, how could the 
PR sell the house in order to make the 
proceeds available to the creditors? 
Does anyone suggest that a provision 
in the decedent’s will that “I direct my 
homestead be sold and the proceeds be 
applied first to the payment of my 
debts, and any amount then remaining 


shall then be paid to my son” has no 
validity? Under that circumstance, is 
the PR entitled to possession of the 
property? Of course. Can the PR sell it? 
Of course. 

A further homestead consideration is 
found in F.S. §733.817(1)(d) which pro- 
vides that “[rjeal property homesteads 
that are exempt from execution by law 
shall be exempt from apportionment of 
taxes.” This is one unique statutory 
expression that recognizes that some 
decedent’s homesteads are not exempt 
from execution (the exemption did not 
inure) and are then subject to the 
requirement to contribute to the pay- 
ment of tax. In this instance, the 
decedent’s homestead (a nonexempt 
homestead) is an asset “in the hands of 
the personal representative: (1) For the 
payment of. . . estate and inheritance 
taxes... .” It is subject to probate. 
This statute (F.S. §733.817(1)(d)) is the 
only one in the Florida Probate Code 
that clearly recognizes and mentions 
the distinction between a decedent’s 
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homestead where the exemption inures 
to a qualified person and a decedent’s 
homestead where such exemption does 
not inure. The former is exempted both 
from creditors’ claims and the require- 
ment to contribute to taxes, the latter 
is exempted from neither. The former 
is subject to probate; the latter is not. 

The real world approach is that the 
law should be construed to produce a 
practical and logical result if possible. 
This is possible here and the ultimate 
answer is that if the property is subject 
to claims of creditors then it is subject 
to probate, and if it is not subject to 
creditors’ claims, it is not subject to 
probate. That is the only logical sense 
of a confusing morass of cases. 

Is the “yes, yes, yes” trilogy of affir- 
mance in Scenario 4 so certain? No. 
There is general agreement for the first 
2 yeses. The third is more in doubt. 

In an article published in the May- 
June 1990 issue of Action Line, the 
periodic publication of the Real Prop- 
erty, Probate and Trust Law Section of 
The Florida Bar, written by G. Robert 
Arnold (a leading dirt lawyer) who is 
also vice president of Attorneys’ Title 
Insurance Fund, Inc., Mr. Arnold, al- 
though acknowledging authorities to 
the contrary, arrives at a conclusion 
which disagrees with the opinion I 
suggested above, “The Fund’s long- 
standing policy is that a personal repre- 
sentative is not empowered to convey 
[the decedent’s] homestead property, 
even where the [decedent’s] homestead 
is validly devised. See TN 2.06.01.” 

Arnold’s position, however, is not ex- 
pressed so much as one of legal 
certainty, but rather one of prudence 
and caution (the hallmark of the dirt 
lawyer and the antithesis of the suc- 
cessful probate lawyer). He prefaces the 
earlier statement with: “[t]he reported 
Florida appellate cases, when dealing 
with devisable homesteads, have given 
mixed and sometimes confusing signals 
on whether the [decedent’s] homestead 
is a probatable asset which would allow 
a personal representative to deal with 
and sell the homestead property.” 

As authority for the position that the 
PR is not empowered to convey any 
decedent’s homestead, the title insur- 
ance companies rely upon a line of 
cases beginning with Spitzer v. Bran- 
ning, 184 So. 770 (Fla. 1938). The 
quotation from that case, which has 
trickled down through a later series of 
cases, is “Neither executors nor admin- 
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istrators have at any time in this State 
had any jurisdiction over homestead of 
a deceased person. The homestead is 
in no wise an asset of the estate of a 
decedent.” (Appearing at page 772- 
778). 

The facts of Spitzer, however, are 
distinguishable in that the decedent 
was survived by his spouse. The authori- 
ties (and the conclusions reached in 
this article) are basically agreed under 
such situation, the decedent’s home- 
stead is not an asset subject to probate, 
is not subject to the claims of creditors, 
and may not be devised (except to the 
spouse in the absence of a minor child). 
The material quoted from Spitzer is 
exactly correct as regards the law 
where the decedent is survived by a 
spouse. I suggest, however, that it is 
not correct where the decedent is sur- 
vived neither by a spouse nor a minor 
child. (See Scenario 4 above.) 

In Burdick v. Burdick, 399 So.2d 410 
(Fla. 3d DCA 1981), the concurring 
opinion indicates “the property in ques- 
tion was neither a probatable (sic) asset 
over which the personal representative 
had any right of possession nor did the 
probate court even have jurisdiction 
over it.” (Appearing at page 413). In 
Burdick, however, once again, the dece- 
dent was survived by a spouse and 
under those circumstances, the stated 
language is eminently correct. 

The next case cited by those who feel 
that the decedent’s homestead, in those 
circumstances, is not subject to probate 
is the case of Cavanaugh v. Cava- 
naugh, 542 So.2d 1345 (Fla. lst DCA 
1989). This case repeats the Spitzer 
language but “explains” that language 
as to its limited application. “As con- 
cerns the interest in or title to the 
homestead passing to the surviving 
spouse and lineal descendants, it has 
been said, ‘Neither executors nor ad- 
ministrators have at any time in this 
State had any jurisdiction over the 
homestead of a deceased person. The 
homestead is in no wise an asset of the 
estate of a decedent?” (Appearing at 
page 1351, citing Spitzer). Cavanaugh 
explains Spitzer and indicates that the 
law quoted from Spitzer applies to situ- 
ations where there is a surviving 
spouse. The Bar is agreed that is the 
law where there is a surviving spouse. 
The question is, what is the law where 
there is no surviving spouse and no 
minor child (and hence, no constitu- 
tional limitation on devise of the 


decedent’s homestead)? 

Bob Arnold’s admonition, “The 
Fund’s long-standing policy is that a 
personal representative is not empow- 
ered to convey [the decedent’s] home- 
stead property, even where the 
homestead is validly devised,” is overly 
simplistic and understated. If the Fund 
suggests that I can insure the title to 
the property based only on a deed from 
the decedent’s “good friend Bessie” 
Trammell (the permitted devisee in 
Trammell) or the step-daughter (the 
devisee in the Hill case) during the 
period that the time for filing claims 
against the respective estate is still 
open, it is wrong. If you conclude that 
the property is not subject either to the 
claims of creditors or to probate, then 
go ahead and do just that. But when 
the creditors find the estate to be insol- 
vent, and petition the court for an order 
requiring the personal representative 
to sell the property, then the title com- 
pany is going to be high and dry when 
the tide goes out. In actual practice, the 
title company also requires that the 
claims period be closed and that the 
creditors have been paid or provided for 
before they will insure the title based 
only on Bessie’s deed. It, too, feels that 
the property is somehow touched by the 
probate process. 

The title company is covering all 
bases in typical dirt lawyer style, and 
that is what they should be doing. But 
until there is more clarity in the law, 
either from case law construction or 
from an amendment to the statute, I 
intend to follow logic and reason 
through this chaos and to probate the 
decedent’s homestead where it is de- 
vised to a person who would not have 
been an heir in intestacy. 

The prudent, practical and tidy pro- 
cedure under these facts, and one 
suggested by Downsouth’s general coun- 
sel, John G. Grimsley (another legal 
scholar), is to obtain an order of the 
court determining the property to be 
the decedent’s homestead, specifying 
that it has been devised as permitted 
by law, that the property is subject to 
the claims of creditors, and that the 
personal representative has the right 
to possession and full authority to sell 
it pursuant to the general power of sale 
contained in the will. I will prepare 
such a petition. 

I conclude, therefore, that 
Downsouth Bank may properly list the 
property for sale, but I also suggest 


that the title will not be insurable 
without a deed from the bank as per- 
sonal representative, the bank as 
trustee of the living trust, and possibly 
(although incorrectly) from Mrs. 
Noname’s son, the trust beneficiary. 


Sincerely, 


Rohan Kelley 
RK:cjb 


This article is adapted from Law Note 19, 
Florida Bar Probate System (2d ed. 1990), 
available from CLE Publications. See ad on 
page 69. 

Part I of Mr. Kelley’s article was published 
in the March 1991 issue. 
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he state of Florida has 1,200 
miles of coastline,! of which 
795 miles is sandy 

beachfront.2 The beach sys- 
tem is one of the state’s most valuable 
environmental and economic assets. 
The beaches support Florida’s essential 
tourist, recreational, and commercial 
industries. More than 75 percent of 
Florida’s population reside in coastal 
counties and projections indicate that 
82 percent of the population growth 
will be in the coastal area. As with 
several other coastal states, Florida’s 
beaches are eroding. 

The state’s beach system is under a 
great deal of stress from tourism, rec- 
reation; and development. It cannot 
maintain future or present use if steps 
are not implemented to curb erosion. 
In an effort to slow erosion, Florida has 
already spent $100 million since 1975,4 
and recommendations suggest spend- 
ing $35 million annually over the next 
10 years.5 

A recent Florida Supreme Court deci- 
sion has raised some issues as to 
whether public funding of beach im- 
provement projects should continue. In 
Board of Trustees of the Internal Im- 
provement Trust Fund v. Sand Key 
Associates, Lid., 512 So.2d 934 (Fla. 
1987), the court ruled that state-caused 
artificial accretion belonged to a pri- 
vate property owner.® Since the Sand 
Key decision may be limited by the 
facts of the case, the issue of whether 
the public has the right to use renour- 
ished beaches remains. Both the 
common law and statutory law may 
offer a means of establishing public 
rights in renourished beaches. How- 
ever, both the judiciary and the 
legislature face constitutional limita- 
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tions. While the public bears the 
burden of funding beach improvement 
programs, only the state and the pri- 
vate property owner benefit. In order 
to establish public rights in renour- 
ished beaches, the judiciary and the 
legislature must strike a balance be- 
tween the rights of the public and the 
rights of private property owners. 


Florida Coastal Law History 

Accretion and reliction result from 
either natural or artificial causes. Flor- 
ida follows the majority of common law 
jurisdictions which vest title in the 
upland owner to formed land as a 
result of natural accretion’ or natural 
reliction.2 On the other hand, title to 
formed land which the owner caused 
vests in the state. The remaining ques- 
tion is who has a right to formed land 
when the cause of the accretion or 
reliction is not due solely to natural 
causes. 

A number of Florida cases contain 
general discussions of accretion and 
reliction. In Martin v. Busch, 93 Fla. 
535, 112 So. 274 (Fla. 1927), the Flor- 
ida Supreme Court held that uncovered 
lands caused by state drainage opera- 
tions belong to the state and not the 
riparian owner.? The court made a 
distinction between artificial and natu- 
ral reliction when it reasoned that the 
doctrine of reliction does not apply 
when the artificial reliction is for a 
public purpose.!° In Board of Trustees 
of the Internal Improvement Trust 
Fund v. Medeira Beach Nominee, 272 
So.2d 209 (Fla. 2d DCA 1973), the 
Second District Court of Appeal refused 
to follow Martin reasoning that the 
court’s holding deprived the upland 
owner of his status as a littoral 
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owner.!! It held that accreted lands 
caused by state-constructed groins be- 
long to the littoral owner and not the 
state.!12 In Sand Key, the Supreme 
Court refused to make a distinction 
between natural and artificial accre- 
tion, reasoning that it would be unjust 
to allow third-party property owners to 
lose their land to artificial accretion.!3 
Florida courts apparently distinguish 
between accretion or reliction that the 
state has caused and those that the 
claimant has caused. If the state causes 
artificial accretion, the accreted land 
belongs to the claimant. On the other 
hand, if the state causes artificial relic- 
tion for a public purpose, the uncovered 
land belongs to the state. If the claim- 
ant causes the artificial accretion or 
reliction, the formed land attached to 
the claimant’s property belongs to the 
state. Unattached formed land belongs 
to all other upland owners who did not 
participate with the claimant. 


Analysis of Sand Key 
Associates, Ltd. 
Facts 

In 1974, the State of Florida con- 
structed a jetty on the sovereign lands 
of Sand Key, which is located on the 
Gulf Coast of Florida in Pinellas 
County.!4 Sand Key Associates, Lim- 
ited owns oceanfront property one-half 
mile south of the jetty.5 As a result of 
the jetty and natural causes, accretion 
caused an expansion of the Associates’ 
land by an excess of five acres over a 
10-year period.!6 The Associates began 
an action to quiet title to the accreted 
land and this case ensued.!? 

Claiming title to the accreted land, 
the Associates argued that common law 
allows the upland littoral owner to take 


THE LAW FIRM OF 


ROsE, SUNDSTROM & BENTLEY 


IS PLEASED TO ANNOUNCE 
THAT 


Rosert A. ANTISTA 


FORMERLY ASSISTANT GENERAL COUNSEL 
OF FLORIDA DEPARTMENT OF REVENUE 
WILL JOIN THE FIRM AS OF 
FEBRUARY 25, 1991 
ROBERT A. ANTISTA 
CHRIS H. BENTLEY, P.A. 


F. MARSHALL DETERDING 
MARTIN S. FRIEDMAN, P.A. 


JOHN R. JENKINS 

ROBERT M. C. ROSE, P.A. 
WILLIAM E. SUNDSTROM, P.A. 
DIANE D. TREMOR 

JOHN L. WHARTON 


2548 BLAIRSTONE PINES DRIVE 
TALLAHASSEE, FLORIDA 32301 
(904) 877-6555 


THE LAW FIRM OF 


SHERMAN, WatpMAN & BELL, P. A. 
TAKES PLEASURE IN ANNOUNCING THAT 


ALEDA Ors WALDMAN 


FORMERLY OF GUSTAFSON, STEPHENS, FERRIS, FORMAN & HALL 
HAS JOINED THE FIRM AS A PARTNER CONCENTRATING IN 
THE AREA OF COMMERCIAL REAL ESTATE AND BUSINESS TRANSACTIONS 


Grecory J. Ritrer 


FORMERLY OF SHERR, TIBALLI, FAYNE, SCHNEIDER, 
SHEPTOW, KOPELMAN & BYRD 
HAS ALSO JOINED THE FIRM AS A PARTNER CONCENTRATING 
IN THE AREAS OF ESTATE PLANNING, TRUSTS, 
ESTATE ADMINISTRATION AND CORPORATIONS 
THE FIRM WILL NOW BE KNOWN AS 


SHERMAN, WALDMAN, BELL & RirrTer, P. A. 


BOCA BANK CORPORATE CENTRE 
7000 WEST PALMETTO PARK ROAD, SUITE 409 
BOCA RATON, FLORIDA 33433 
(407) 391-5056 


THE FIRM CONTINUES PRACTICING IN THE AREAS OF COMMERCIAL LITIGATION, 
PERSONAL INJURY, INSURANCE LITIGATION AND RESIDENTIAL REAL ESTATE 


28 


THE FLORIDA BAR JOURNAL/APRIL 1991 


ownership of any accreted land due to 
either natural or artificial accretion.!8 
The trustees made three arguments 
entitling ownership of the accreted land 
to the state: 1) Florida common law 
makes a natural artificial accretion dis- 
tinction and thus upland littoral 
owners are not entitled to artificially 
accreted lands;!9 2) even if the common 
law entitled littoral owners a right to 
natural and artificial accretions, F.S. 
§161.0512° makes an exception to the 
common law rule of accretion;?! and 3) 
Martin controls under these circum- 
stances.22 The Florida Supreme Court 
held that the common law doctrine of 
natural and artificial accretion vests 
title to accreted land, which the prop- 
erty owner did not cause, in the 
property owner.28 


Reasoning 

The majority rejected the trustees’ 
first argument by citing to American 
Law Reporter, two U.S. Supreme Court 
decisions, and a Florida Second District 
Court of Appeal decision, all of which 
generally held that littoral rights are 
the same regardless of whether accre- 
tion is natural or artificial.24 The 
majority’s interpretation of F.S. 
§161.05125 was that 1) “any additions 
or accretions” to the permittee’s land, 
caused by an improvement permitted 
by F.S. §161.051, belong to the state; 
and 2) any other “additions or accre- 
tions” belong to the upland owner who 
did not contribute to the improve- 
ment.?6 The court’s reasoning was that 
“unsuspecting landowners” would lose 
their rights to accretion and this would 
result in a taking by the state without 
compensation.2”7 The majority con- 
cluded by stating that the trustees’ 
reliance on Martin was misplaced be- 
cause the parties in that case were not 
claiming title to land on the basis of 
littoral rights, but were arguing over 
which survey to use in establishing the 
mean high water mark.?8 


Analysis of Reasoning 

Although the majority’s reasoning 
can be supported, the Sand Key deci- 
sion rests on less than a solid 
foundation. The most troublesome as- 
pect of the Sand Key decision is that 
rather than following the Florida Su- 
preme Court decision in Martin, the 
majority relied on Medeira, a Florida 
district court of appeal decision. Fur- 
thermore, the Sand Key majority made 
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a narrow and questionable interpreta- 
tion of the Martin decision. The dissent 
argued that the rule created by Martin 
was that when the state causes relic- 
tion for a public purpose, the common 
law rule of reliction does not apply.?9 
The majority reasoned that Martin was 
not a true reliction case because the 
state drainage operations caused the 
-water to recede in a perceptible man- 
ner.29 The dissent argued that “It 
would fly in the face of known physical 
laws and plain common sense to pre- 
sume that a deliberated drainage 
operation in an enormous fresh water 
lake such as Lake Okeechobee was 
anything other than slow and imper- 
ceptible’’3! The Sand Key majority 
could have reasoned that the jetty was 
for a public purpose and the resulting 
accretion belonged to the state.32 

Both the majority and dissent of 
Sand Key make good policy arguments. 
The majority reasoned that allowing a 
third party to construct an improve- 
ment resulting in lost land of an 
“unsuspecting landowner” would create 
instability in title to littoral property.*% 
The dissent stated that the Associates 
might have lost land to erosion, but for 
the actions of the state, and that the 
circumstances here should allow the 
public’s interest in sovereign land to 
prevail.*4 The dissent reasoned that the 
majority wrongly gave away sovereign 
lands because the giving was unauthor- 
ized by the Florida Constitution.*5 
Despite the holding in Sand Key, there 
are viable common law doctrines and 
legislation which may aid in the estab- 
lishment of a public right to use 
renourished beaches. 


Solutions 
Common Law 

Past applications of Florida common 
law doctrines have focused on whether 
the public has a right to use the dry- 
sand area above the mean high water 
mark. Renourished beaches present dif- 
ferent considerations because, but for 
state action, littoral owners would be 
without an extension of their property 
and submerged tidal lands would re- 
main held in trust by the state. The 
issue is whether the public has the 
right to use renourished beaches. There 
are many common law doctrines and 
legislative means which may strike a 
balance between the public’s right to 
use Florida’s beaches and private prop- 
erty owners’ rights to ownership. 
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* Custom 

Once customary use of land has been 
established, private property owners 
do not have the right to interfere with 
that use.36 In City of Daytona Beach v. 
Tona-Rama, 294 So.2d 73 (Fla. 1974), 
the majority acknowledged that when 
the public’s use of the sandy area adja- 
cent to the mean high water mark has 
been ancient, reasonable, without inter- 
ruption, and free from dispute, then 
custom has established a right of public 
use with which the owner cannot inter- 
fere.37 However, the court went on to 
say that 1) custom does not create any 
interest in the land; 2) the right of use 
may be abandoned by the public; and 
3) the owner may make any use of 
affected property which does not con- 
flict with the public’s established right 
to enjoy the dry-sand area.38 Thus, the 
Florida Supreme Court has adopted the 
common law doctrine of custom with 
limitations. 

Application of the custom doctrine to 
renourished beaches is limited by the 
elements of the doctrine. The most 
likely way custom will further public 
rights in renourished beaches is by 
arguing for an easement in the dry- 
sand area. Once a public right to use 
the dry-sand area has been established 
by custom, such right should extend to 
renourished beaches. Yet, the doctrine’s 
effectiveness remains limited by the 
fact that the doctrine applies only to 
beaches where the elements of custom 
can be met and litigated. 
Dedication 

Dedication is the appropriation of 
land by the owner for the public’s use.°9 
Dedication requires the intention of an 
owner to dedicate land or an interest 
in that land to the public and accep- 
tance by the public of such dedication.*° 
The difficulty with applying dedication 
in Florida is that the courts make a 
distinction between dedication and pre- 
scription.*! If no intent is found, the 
court will require prescription in order 
to establish a public right in the dry- 
sand area.‘2 

The application of dedication to re- 
nourished beaches is limited by the 
elements of the doctrine. Again, the 
most likely way dedication will further 
public rights in renourished beaches is 
by arguing for an easement in the 
dry-sand area. Once a public right to 
use the dry-sand area has been estab- 
lished by dedication, such right should 
extend to renourished beaches. Just as 


The public trust 
doctrine is 
probably the best 
common law 
approach to 
establish a 
public right to 
renourished beaches 


the custom doctrine was limited, estab- 
lishing public rights in beaches by 
dedication remains limited by the fact 
that the doctrine applies only to 
beaches where the elements of dedica- 
tion can be met and litigated. 
¢ Prescription 

Prescription offers a means of acquir- 
ing an easement in the dry-sand area 
along private coastal property in Flor- 
ida.43 In Downing v. Bird, 100 So.2d 
57 (Fla. 1958), the Florida Supreme 
Court set forth the many requirements of 
prescription and emphasized the impor- 
tance of adversity.44 In Tona-Rama, the 
court held that the public’s use of the 
property owner’s land was not adverse 
despite the fact that the public had 
been using the land for decades.** 

The difficulty with applying prescrip- 


tion in Florida is that Tona-Rama 


takes a restrictive view in the applica- 
tion of prescription requiring some- 
thing close to adverse possession rather 
than adverse use.*6 The application of 
prescription to renourished beaches is 
further limited by the elements of the 
doctrine. The only way to apply pre- 
scription to renourished beaches is to 
establish a public right in the dry-sand 
area. Once a prescriptive right to use 
the dry-sand area is established, an 
argument can be made that such right 
extends to renourished beaches. The 
probability of the courts finding a pre- 
scriptive easement in dry-sand areas is 
low. Thus, prescription offers little 
value in allowing public use of renour- 
ished beaches. 
¢ The Public Trust Doctrine 
Considering the limitations of the 
custom, dedication, and prescription doc- 
trines, the public trust doctrine is 
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probably the best common law ap- 
proach for establishing a public right 
to use renourished beaches. The impact 
of the public trust doctrine was noted 
in Broward v. Mabry, 58 Fla. 398, 
407-8, 50 So. 826, 829 (Fla. 1909), in 
which the court stated, “The rights of 
the people of the states in the navigable 
waters and the [wet-sand area] relate 
to navigation, commerce, fishing, bath- 
ing, and other easements allowed by 
law ....” Thus, Florida courts not 
only have followed the tradition of lim- 
iting the scope of the doctrine to 
commerce, fishing, navigation, and bath- 
ing, but also have expanded the scope 
to include “other easements allowed by 
law.” The traditional principles of the 
doctrine are also recognized in the Flor- 
ida Constitution*? and Florida Stat- 
utes.48 

A public trust doctrine argument for 
establishing public rights in beach ar- 
eas can be made for both existing dry- 
sand areas and renourished beaches. 
First, an argument can be made that 
the scope of the public trust doctrine 
should be judicially expanded to in- 
clude the dry-sand area.*9 In 1939, the 
Florida Supreme Court expressly 
stated that “There is probably no cus- 
tom more universal, more natural or 
more ancient, on the sea- 
coasts . . . than that of bathing in the 
salt waters of the ocean and the enjoy- 
ment of the wholesome recreation 
incident thereto.”®° The rights of the 
public afforded by the trust doctrine are 
worthless unless they include some use 
of the dry-sand area.5! The public’s 
right of “wholesome recreation incident 
thereto” must include sun-bathing and 
other recreation which necessitates a 
right to use a certain amount of the 
dry-sand area. Thus, the judiciary 
could establish a public easement in 
the dry-sand area, reasoning that such 
an easement is necessary in furthering 
the existing uses allowed by the public 
trust doctrine. 

Second, equitable considerations 
could arguably allow the doctrine to 
extend to renourished beaches. Before 
state funds are spent on beach improve- 
ment programs, the renourished beach 
-is sovereign land held in trust for the 
people. Thus, by vesting title to renour- 
ished beaches in any person or entity 
but the state, the Sand Key court vio- 
lated the public trust doctrine by giving 
away sovereign lands. Furthermore, in 
light of public interests, vesting title to 
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renourished beaches in private prop- 
erty owners is inequitable. While public 
funding supports beach improvement 
programs, property owners reap the 
benefits of additions to their lands. 
Thus, ownership of renourished 
beaches by the state is not dispropor- 
tionate to any resulting harm to an 
owner.®2 If the public trust doctrine is 
going to have any effect on public rights 
in Florida’s beaches, the judiciary must 
work with the legislature in establish- 
ing public rights in beach areas. 


The Beach and Shore 
Preservation Act 
¢ F.S. §161.141 

The Beach and Shore Preservation 
Act enacted F.S. §161.14153 in 1970, 
which was amended in 1987. At the 
time of Medeira, F.S. §161.141 did not 
contain its present language®4 and 
Sand Key failed to acknowledge F.S. 
§161.141. Section 161.141 determines 
the property rights of state and private 
upland owners in beach restoration ar- 
eas by fixing a “boundary line” between 
sovereign land and upland property. In 
essence, the statute creates a station- 
ary mean high water mark because the 
“boundary line” between sovereign land 
and private property becomes “fixed 
and determined.” Once the “boundary 
line” is established, the property owner 
is denied all rights of accretion and 
reliction. Another effect of F.S. 
§161.141 is to retain a public easement 
not in “additions or accretions” seaward 
of the established “boundary line,” but 
in the “additions or accretions” land- 
ward of the “boundary line.” 

The effectiveness of the statute is 
limited in two respects. First, the pub- 
lic easement will be granted only if the 
affected sandy beach has been subject 
to “traditional uses” prior to the beach 
improvements. Second, the public ease- 
ment may face constitutional chal- 
lenges. - 

F.S. §161.191 

F.S. §161.191 was enacted in 1970, 
but was amended in 1979.55 The Beach 
and Shore Preservation Act contained 
similar language when the Medeira 
decision was made and its present lan- 
guage when the Sand Key opinion was 
decided.5® Despite the language of F.S. 
§161.191, both the Medeira and Sand 
Key courts failed to acknowledge it. 
Section 161.191 vests title to “all lands 
seaward” of the “boundary line” in the 
state, and “all lands landward” of the 
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“boundary line” in the upland owners. 
Furthermore, the legislature expressly 
stated that its intent with §161.191 
was to abrogate the common law of 
accretion and reliction. 

The effectiveness of the statute is 
limited in two respects. First, the state 
will not allow any artificial “additions 
or accretions” unless the upland owner 
consents in writing to the improve- 
ments. Second, F.S. §161.191 may face 
constitutional challenges. 


Taking 
The Beach and Shore 
Preservation Act, F.S. §161.191 

F.S. §161.141 grants a public ease- 
ment in “any additions or accretions” 
landward of the “erosion control line.” 
On the other hand, §161.191 vests title 
to “all lands” seaward of the “erosion 
control line” to the state. Thus, the 
property owner’s most practical argu- 
ment is that §§161.141 and 161.191 
constitute a taking requiring adequate 
compensation. 

Section 161.191 presents a difficult 
argument for property owners because 
the state has changed the common law. 
Under the Beach and Shore Preserva- 
tion Act, property owners do not have 
a right to any “additions or accretions” 
seaward of the upland owner’s prop- 
erty.57 The statute can be distinguished 
from typical regulations which alleg- 
edly take private property. The statute 
does not contemplate vesting title to 
private land in the state because this 
would obviously constitute a taking. 
Rather, by retaining title to renour- 
ished beaches the state is merely reaf- 
firming its rights in sovereign lands 
before initiation of beach improvement 
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programs. Section 161.191 simply vests 
title to renourished beaches which are 
presently covered by the sea. Thus, the 
state is not taking private property. 
Without harm, the property owner has 
no standing to argue taking. Arguably, 
the state would be violating the Florida 
Constitution by exposing sovereign 
land by artificial accretion without re- 
affirming title to such lands. 


The Beach and Shore 
Preservation Act, F.S. §161.141 

F.S. §161.141 offers a better argu- 
ment for property owners because the 
owners maintain ownership of “any 
additions or accretions” landward of 
the “erosion control line.” The legisla- 
ture has retained a public easement 
over those “additions or accretions” of 
upland owners’ property and this may 
constitute a taking. Following the 
trend of the U.S. Supreme Court and 
the Florida Supreme Court, a number 
of factors must be considered in order 
to determine whether a regulation is a 
valid exercise of the police power or a 
taking.5§ 

First, one must consider whether 
there is a physical invasion on the 
property.59 Obviously, vesting title to 
private property in the state is a per- 
manent physical invasion requiring 
compensation. On the other hand, grant- 
ing a public easement in renourished 
beaches may amount to a temporary 
physical invasion. Although past Su- 
preme Court decisions give some sup- 
port for arguing that the easement is a 
temporary invasion, Justice Scalia has 
expressly stated that “a ‘permanent 
physical occupation’ has occurred 

. . where individuals are given a per- 
manent and continuous right to pass 
to and fro, so that the real property 
may continuously be traversed, even 
though no particular individual is per- 
mitted to station himself permanently 
upon the premises.” © Although Justice 
Scalia has stated that a public ease- 
ment constitutes a permanent physical 
occupation, Justice Brennan has stated 
that the whole parcel of property and 
not just the affected parcel should be 
considered when determining whether 
a taking has occurred.®! 

Second, one must consider the degree 
to which there is a diminution in value 
of the property.62 The easement does 
not preclude all economically reason- 
able use of a landowner’s property be- 
cause the property owner maintains 


the rights of ingress, egress, view, boat- 
ing, bathing, and fishing.® Thus, with 
the exception of the right to exclude, 
property owners are left in the same 
position prior to the easement. Further- 
more, rather than decreasing the value 
of property, the artificial additions 
caused by the state should increase the 
value of uplands by reducing the risk 
of erosion. 

Third, one must consider whether 
the regulation confers a public benefit 
or prevents a public harm. The pur- 
pose of the Beach Improvement Act is 
to prevent a public harm. However, the 
F.S. §161.141 easement creates a pub- 
lic benefit which indicates an exercise 
of eminent domain. Arguably, any bene- 
fit to the public is offset by the benefit 
to the private landowner. 

Fourth, one must consider whether 
the regulation promotes the health, 
safety, welfare, or morals of the public. 
Protection of environmentally sensitive 
areas is a legitimate state concern® 
and Florida’s beach system is an envi- 
ronmentally sensitive area. By protect- 
ing Florida’s beach system and 
allowing the public to use renourished 
beaches, F.S. §161.141 promotes the 
health, safety, and welfare of the pub- 
lic. 
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Fifth, one must consider whether the 
regulation is arbitrarily and capri- 
ciously applied.66 The procedure for 
approval of beach improvement pro- 
grams under F-.S. §161.141 is based on 
objective factors and cannot be arbi- 
trarily and capriciously applied.®7 

Sixth, one must consider the extent 
to which the regulation curtails invest- 
ment-backed expectations.® A plausi- 
ble argument that the easement has 
affected investment-backed expecta- 
tions is doubtful because most affected 
property owners have probably already 
developed their coastal property. 

A final question required by Nollan 
v. California Coastal Commission, 107 
S. Ct. 3141 (1987), is whether there is 
a reasonable nexus between F.S. 
§161.141 and the state’s interest.®9 In 
other words, whether a reasonable 
nexus exists between the public ease- 
ment and management and protection 
of Florida’s beaches from erosion. In 
essence, the question is whether F.S. 
§161.141 “goes too far” in the sense 
that it imposes too heavy a burden on 
property rights to be sustained as a 
police power regulation.”? Rather than 
going “too far,’ the statute balances the 
public’s interests with property owners’ 
interests. If the state required an un- 
compensated easement across a 
property owner’s land without any 
beach improvement projects, the one- 
sided benefit to the public would consti- 
tute a taking. On the other hand, if the 
state continues supporting beach im- 
provement programs without an 
easement, property owners receive a 
windfall. If the state discontinues 
beach improvement programs and re- 
peals §161.141, everybody loses. The 
most reasonable solution is to continue 
beach improvement programs and 
leave §161.141 intact. Thus, the state, 
public, and property owners benefit 
from beach improvement programs. 


Conclusion 

Florida’s beach system offers tremen- 
dous economic, recreational, and envi- 
ronmental benefits to the state and its 
residents. While the state’s population 
increases, its beaches continue to erode 
by nature and privatization. Beach im- 
provement programs offer a feasible 
but costly solution to this problem. The 
state benefits from the preservation of 
one of its most valuable assets, and 
property owners benefit from the in- 
crease in property values. While bear- 
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ing the burden of funding beach im- 
provement programs, the public may 
not have a right to use renourished 
beaches. 

The legislature has attempted to es- 
tablish a public right to use renour- 
ished beaches, but their efforts are 
subject to judicial scrutiny. The Florida 
Supreme Court has not dealt directly 
with this problem, but has apparently 
attempted to balance the rights of pri- 
vate ownership with the rights of the 
public. Although Supreme Court deci- 
sions indicate that the court is confused 
and stuck in the mire of tradition, the 
court does not seem beyond reason. 
Both public and private rights in 
coastal areas are well established in 
legal history and both must be re- 
spected. In light of the courts’ juris- 
prudential leaning toward a reasonable 
policy of recognizing public interests, 
the public may have a right to use 
renourished beaches. If not, rather 
than erosion of the shore, we will have 
an erosion of the public’s right to use 
Florida’s beaches. 0 
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TAX LAW NOTES 


Sales Tax Consequences of 
Sales of Business Assets, Corporate 
Reorganizations, Incorporations, 
and Contributions to Capital 


here are scarce judicial, 

statutory, and regulatory 

authorities governing the 

sales tax consequences of 1) 
sales of all or substantially all of the 
assets of a business; 2) corporate reor- 
ganizations; 3) incorporations; and 4) 
contributions to capital. This article 
attempts to consolidate some of the 
more pertinent authorities. 


Sales of Business Assets 

The State of Florida offers no specific 
exemption from sales taxation for sales 
of all or substantially all of the assets 
of a business. Instead, prospective pur- 
chasers are forced to rely on the 
“occasional or isolated sale” exception 
to the general rule of retail sales taxa- 
tion and/or some other less than all- 
inclusive exception, for example, the 
“sale for resale” exception.! 

The “occasional or isolated sale” ex- 
ception is uncertain in its application. 
There exists no useful case law describ- 
ing the scope of the exception as it may 
apply to sales of all or substantially all 
of the assets of a business. What useful 
guidance exists is contained, by way of 
examples, in the Department of Reve- 
nue’s Sales and Use Tax Rules,? at 
Rule 37.3 

These examples indicate that the De- 
partment of Revenue, upon review of a 
transaction, will engage in a qualita- 
tive comparison between the nature of 
the tangible personal property sold and 
the nature of the business conducted 
by the seller, prior to the sale under 
review, in order to determine whether 
such sale of assets is subject to sales 
tax. This construction of an otherwise 
ambiguous statute is reasonable and, 
in all likelihood, justified. In the event 
all or a portion of the assets sold, albeit 
in a single transaction, are of a type 
customarily sold by the seller in the 
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ordinary course of business then, at 
least as to that portion, the “occasional 
or isolated sale” exception should not 
apply. In that event, some other appli- 
cable exception must be relied on in 
order to avoid sales taxation. 

Assets of a type customarily sold by 
the seller in the ordinary course of 
business will, in all likelihood, be sold 
by the purchaser in similar fashion. In 
that event, the “sale for resale” excep- 
tion should be available to shield those 
assets from sales taxation. The “sale for 
resale” exception is an attempt to ame- 
liorate the potential multiple taxation 
inherent in customary product distribu- 
tion chains. 

Rule 38 provides explicit guidance as 
to qualification for the “sale for resale” 
exception. Provided the procedural re- 
quirements of Rule 38 are followed, 
assets customarily sold by the seller in 
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the ordinary course of business which 
are not otherwise eligible for the “occa- 
sional or isolated sale” exception should 
be eligible for the “sale for resale” 
exception to sales taxation.4 Malprac- 
tice avoidance tip: Care should be 
taken to ensure that the purchaser has 
properly registered as a “dealer” with 
the Department of Revenue (via Form 
DR-1) prior to the closing of the asset 
sale under study.5 

A recent Department of Revenue tech- 
nical assistance advisement® confirms 
that sales of all or substantially all of 
the assets of a business will be ana- 
lyzed by classifying all tangible 
personal property into three categories: 
1) aircraft, boats, mobile homes, motor 
vehicles, or any other vehicles of a class 
or type required to be registered, li- 
censed, titled, or documented in Florida 
or by the United States (“planes, boats, 
and cars”); 2) inventory; and 3) nonin- 
ventory tangible personal property. 
Sales of planes, boats, and motor vehi- 
cles will, without exception, be taxed 
on the full sales price of such property, 
at the time of registration. Sales of 
inventory should be eligible for the 
“sale for resale” exception. Sales of 
noninventory tangible personal prop- 
erty should be eligible for the “occa- 
sional or isolated sale” exception. 

Any “dealer” liable for any sales tax, 
interest, or penalty who sells out his 
business or stock of goods is required 
to make a final return and payment 
within 15 days after the date of the sale 
of the business. The seller’s failure to 
make the required final return and 
payment may result in 1) the denial of 
the seller’s right to engage in any 
business in Florida until the final re- 
turn and payment are made; and 2) 
personal liability of the purchaser for 
any sales tax, interest, or penalty not 
returned and paid by the seller.’ 


q 
i 
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Corporate Reorganizations 

Corporate reorganizations, as well 
as incorporations and contributions to 
capital, place considerable stress on the 
definition of a “sale” for sales tax pur- 
poses, defined by F.S. §212.02(16)(a) to 
include “[a]ny transfer of title or pos- 
session, or both, exchange, barter, 
license, lease, or rental, conditional or 
otherwise, in any manner or by any 
means whatsoever, of tangible personal 
property for a consideration.” Arguably, 
these transactions, all of which are 
generally eligible for nonrecognition 
treatment under the Internal Revenue 
Code,’ should generally fall outside the 
definition of a “sale” for sales tax pur- 
poses. 

In another recent technical assis- 
tance advisement (TAA No. 89A-054),? 
the Department of Revenue, in a statu- 
tory vacuum, shed some useful light on 
the definition of a “sale” in the context 
of corporate reorganizations. In TAA 
No. 89A-054, the Department of Reve- 
nue considered whether sales tax 
applied to the nonsimultaneous merger 
or consolidation of three wholly-owned 
subsidiaries into their parent corpora- 
tion. The Department of Revenue held 
as follows: 

It is the Department of Revenue’s position 
that a merger or consolidation of all wholly 
owned subsidiaries with the parent remain- 
ing as the sole corporation pursuant to 
Chapter 607, F.S., is not a taxable event 
under Florida sales and use tax statutes. 
This is true even when the mergers or 
consolidations do not occur simultaneously. 

Further, this would include the transfer 
of title of aircraft, boats, and motor vehicles 
into the name of the surviving corporation 
as provided in Rule 12A-1.007(2[5])(a), 
F.A.C. (emphasis added). 

Rule 7(25)(a), cited by the Depart- 
ment of Revenue, provides an exemp- 
tion from the sales tax for the transfer 
of title of planes, boats, and cars “into 
the name of the surviving corporation 
by reason of a corporate consolidation 
or merger in accordance with Chapters 
607 or 617, F.S., or a reorganization as 
defined in Section 368(a)(1) of the In- 
ternal Revenue Code solely in exchange 
for stock.”10 

The Department of Revenue’s ration- 
ale for its holding is unstated. Possible 
rationales include that corporate reor- 
ganizations effected “solely in exchange 
for stock,” which are generally eligible 
for nonrecognition treatment under the 
Internal Revenue Code, do not consti- 
tute “transfers of title or possession of 
tangible personal property for a consid- 


eration.” 

In TAA No. 89A-054, the Department 

of Revenue also considered whether the 
sales tax applied to a “qualified stock 
purchase” by one of the three wholly- 
owned subsidiaries of all of the stock of 
an unrelated target corporation, fol- 
lowed by an election under §338(h)(10) 
of the Internal Revenue Code. The 
general effects of this election are to 1) 
render the sale of all of the stock of the 
target corporation a nonrecognition 
event; and 2) create an artificial recog- 
nition event consisting of the “deemed 
sale” of all of the target corporation’s 
assets (to itself) in a single transaction. 
The Department of Revenue held as 
follows: 
It is the Department of Revenue’s position 
that the sale of assets contemplated by 
Section 338(a) of the Internal Revenue Code 
of 1986 is not a taxable event under Florida 
sales and use tax statutes. The provisions of 
Section 338(h)(10) of the Internal Revenue 
Code of 1986 do not alter this determination. 
The added dimension in Section 338(h)(10) 
of the Internal Revenue Code of 1986 of the 
corporation being a member of an affiliated 
group is not relevant (emphasis added). 


The Department of Revenue’s ration- 
ale for its holding is once again 
unstated. Possible rationales include 
1) that sales taxes do not apply to the 
sale of stock because stock in a corpora- 
tion is not tangible personal property, 
as suggested by the taxpayer, and 2) 
that the “deemed sale” of all of the 
“target corporation’s” assets (to itself) 
does not constitute a “transfer of title 
or possession of tangible personal prop- 
erty for a consideration.” 

In TAA No. 89A-054, then, the De- 
partment of Revenue has ruled that 


sales taxes do not apply to 1) certain 
transactions qualifying as corporate re- 
organizations under §368(a)(1) of the 
Internal Revenue Code, and 2) “deemed 
asset sales” resulting from qualified 
stock purchases under §338(a) of the 
Internal Revenue Code. This contracts 
with the Internal Revenue Code, which 
taxes “deemed asset sales,” for income 
tax purposes, under §338(a) as sales of 
assets rather than sales of stock. 


Incorporations and 
Contributions to Capital 

To the knowledge of the author, no 
useful authority exists as to the trans- 
fer of assets, other than planes, boats, 
and cars, to corporations either 1) pur- 
suant to incorporations, whether or not 
effected under §351(a) of the Internal 
Revenue Code, and whether or not the 
transferor receives from the transferee, 
in consideration for the transfer of as- 
sets, an (additional) equity interest in 
the capital stock of the transferee, or 
2) pursuant to contributions to capi- 
tal.!! As to transfers of planes, boats, 
and cars, Rule 7 provides, in pertinent 
part, as follows: 


(25)(c) When title to an aircraft, boat, 
mobile home, motor vehicle, or other vehicle 
of a class or type required to be registered, 
licensed, titled, or documented in this state 
or by the United States Government is 
transferred from an individual, who may or 
may not be a stockholder, to a corporation, 
or from a corporation, to an individual who 
may or may not be a stockholder, or from 
one corporation to another, or from a part- 
nership to a corporation, or from a 
corporation to a partnership, it is presumed 
that a consideration flows from the trans- 
feree to the transferor, and if no considera- 


“| didn’t get you into the witness protection program, 
Louie, but | did get you this suit of armor.” 


LAW 
OFFICE 


eo 


— 


THE FLORIDA BAR JOURNAL/APRIL 1991 


35 


> 
: 
| 


For quick, accurate answers to virtually any question concerning contemporary 
Florida Law, you know you can consult Florida Jur 2d from Lawyers Cooperative 
Publishing. 

What you may not know is that this fine publication is only part of a totally 
integrated and flexible legal research system for Florida. 

Lawyers Cooperative Publishing, long recognized as major national publishers to 
the legal profession, produces additional volumes written expressly for your Florida 
practice. These important works include Florida Pleading and Practice Forms, Florida 
Jur Forms (legal and business), Florida Evidence 2d, Trial Handbook for Florida 
Lawyers 2d, and more. 

When it comes to Florida law, you can’t get closer to the issues than this. 
Whatever the issue, we provide you with the clear legal perspective necessary to 
give you the best analytical research information available. 


= 


For more information on our complete Name: 
line, use this handy coupon or call us Position: Phone: 


today at 1-800-762-5272. Firm: 


Street Address: 
City: State: Zip: 


Please contact me regarding the following: 


___ FLA Jur 2d 
_____ FLA Pleading and Practice Forms 


____ FLA Jur Forms (Legal & Business) 


FLA Evidence 


Trial Handbook 
(Real Estate Lawyers Cooperative Publishing 


Corporations) In-depth. On point. In perspective. 


All of the above Aqueduct Building 50 East Broad Street Rochester, NY 14694 


| 

= 


tion is stated, then it shall be presumed to 
be the fair market value of the vehicle. This 
is true even when the two corporations are 
owned by the same stockholders. 


(27) Any presumption established by this 
rule may be rebutted only by clear and 
convincing evidence to the contrary. Decla- 
rations after-the-fact are of little value as 
evidence because of their self-serving nature 
and will be given little weight. 

Informal discussions with the De- 
partment of Revenue have revealed its 
unpublished policy that all such trans- 
fers of assets, including planes, boats, 
and cars, fall within the definition of a 
“sale” for sales tax purposes. Accord- 
ingly, all such transfers of assets, 
unless they fall within an exception to 
the general rule of retail sales taxation, 
for example, the “occasional or isolated 
sale” exception or the “sale for resale” 
exception, will be taxable based on the 
fair market value of the assets trans- 
ferred. 

This policy is not entirely consistent 
with the policies underlying TAA No. 
89A-054. First, in assessing whether 
any given transaction falls within the 
definition of a “sale” for sales tax pur- 
poses, transfers of assets to corpora- 
tions pursuant to incorporations or 
contributions to capital should be 
treated in a fashion similar to corporate 
reorganizations or “deemed asset sales” 
derived from “qualified stock pur- 
chases.” Second, it is possible that 
transactions may be characterized as 
either or both of incorporations or cor- 
porate reorganizations. !2 


Conclusion 

Judicial, statutory, and regulatory 
authorities governing the sales tax con- 
sequences of sales of all or substan- 
tially all of the assets of a business, 
corporate reorganizations, incorpora- 
tions, and contributions to capital are 
indeed scarce. F.S. Ch. 212, the Florida 
Revenue Act of 1949, could withstand 
some modernization a la F.S. Ch. 607, 
the Florida General Corporation Act. 
In the alternative, the Department of 
Revenue, pursuant to its rulemaking 
authority,!° could undertake, with re- 
gard to its sales and use tax rules, a 
similar task. 


1 Fia. Stat. §212.02(2) provides, in perti- 
nent part, as follows: 

“*Business’ means any activity engaged 
in by any person, or caused to be engaged 
by him, with the object of private or public 
gain, benefit, or advantage, either direct or 
indirect. Except for the sales of any aircraft, 
boat, mobile home, or motor vehicle, the 


term ‘business’ shall not be construed in 
this chapter to include occasional or isolated 
sales or transactions involving tangible per- 
sonal property or services by a person who 
does not hold himself out as engaged in 
business. . . ” (Emphasis added.) 

Fra. Star. §212.02(15)(a) provides, in per- 
tinent part, as follows: 

“Retail sale’ or a ‘sale at retail’ means a 
sale to a consumer or to any person for any 
purpose other than for resale in the form of 
tangible personal property . . . and includes 
all such transactions that may be made in 
lieu of retail sales or sales at retail.” 

2 F.A.C. Ch. 12A-1. 

3F.A.C. Rule 12A-1.037 provides the fol- 
lowing examples: 

“(1)(b)4. Sales by a person of his household 
furniture or by a farmer of his farm machin- 
ery or equipment, or by a grocery store of its 
fixtures are exempt because such persons 
are not engaged in the business of selling 
tangible personal property of a similar type. 
An office equipment dealer, a furniture or 
electrical appliance dealer cannot make an 
exempt, occasional or isolated sale when he 
sells his own furniture, fixtures and equip- 
ment because of the definite similarity 
between the commodity he handles and the 
equipment which he sells. 

“(1)(b)5. The sale of office equipment, fur- 
niture and fixtures, etc., included in the sale 
of a business by its owner who is not 
engaged in the business of selling such office 
equipment, furniture and fixtures, is exempt 
as an isolated sale.” 


“(5)(a) Sales made by officers of a court 
pursuant to court orders are considered 
occasional and isolated sales, with the excep- 
tion of: 1. Sales made in connection with the 
liquidation or the conduct of a regular estab- 
lished place of business; [and] 2. Aircraft, 
boats, mobile homes, motor vehicles, or any 
other vehicle of a class or type required to 
be registered, licensed, titled, or documented 
in this state or by the United States... ” 


“(6) Manufacturers, processors, refiners 
and miners in the business of producing and 
wholesalers engaged in distributing tangible 
personal property who sell primarily other 
than at retail are not deemed to be making 
occasional or isolated sales and must collect 
and remit tax when they sell such tangible 
personal property to purchasers for use or 
consumption, notwithstanding that sales at 
retail may comprise a small fraction of their 
total sales.” 

4F-.A.C. Rule 12A-1.038 provides, in perti- 
nent part, as follows: 

“(1) The exempt status of the transaction 
must be established by the dealer. Unless 
the dealer shall have taken from the pur- 
chaser a certificate to the effect that the 
property or service was purchased for resale 
and bearing the name and address of the 
purchaser, the effective date of the certifi- 
cate and the number of his dealer’s 
certificate of registration . . . the sale shall 
be deemed a taxable sale at retail... ” 

5F.A.C. Rule 12A-1.038(2) and (3). See 
also State Department of Revenue v. Ander- 
son, 403 So.2d 397 (Fla. 1981). 

6 Department of Revenue Technical Assis- 
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tance Advisement No. 90A-011 (January 31, 
1990). Technical assistance advisements 
may be relied on only by the taxpayer 
seeking the advice and then only under the 
facts and circumstances described by the 
taxpayer in the request for advice. Fia. Star. 
§213.22(1). 

7 Star. §212.10 (1989). 

8 See I.R.C. §386 in particular and §§351 
et seq. in general (corporate reorganiza- 
tions); §§351 et seq. (incorporations); and 
§118 (contributions to capital). These trans- 
actions, for income tax purposes, may be 
taxable in part. See, for example, I.R.C. 
§351(b); §356(a); and §357(c). Perhaps under 
similar circumstances, these transactions, 
for sales tax purposes, should be taxable in 
part. 

® Department of Revenue Technical Assis- 
tance Advisement No. 89A-054 (October 19, 
1989). 

10 F.A.C. Rule 12A-1.007(25)(a)5. (1989). 

11 But see F.A.C. Rule 12A-1.005(5)(c) as 
to the sales taxability, as admissions, of 
capital contributions or assessments to an 
organization by its members. 

12For example, transactions may fall 
within the provisions of either or both of 
§351(a) (incorporations) or §368(a)(1) (corpo- 
rate reorganizations) of the Internal 
Revenue Code. The treatment of such “over- 
lap” transactions, for income tax purposes, 
is often uncertain. See BitTKER AND EUSTICE, 
FEDERAL INCOME TAXATION OF CORPORATIONS 
AND SHAREHOLDERS, at 93.19 (5th ed. 1987). 

13 Fla, Star. §212.17(6) (1989). 
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in the Tampa office of Foley & Lard- 
ner, practicing in the areas of taxa- 
tion and business transactions. He 
has graduated from the Duke Uni- 
versity School of Law (J.D. 1983) 
and the New York University School 
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TRIAL LAWYERS FORUM 


Consequences of Instructing 
Deponents Not to Answer 


statement much too fre- 

quently made by a 

witness’ counsel during 

a deposition is: “I object 
to that last question and I instruct my 
client not to answer it.” This impeding 
declaration is usually swiftly met with 
the sharp response: “Certify the ques- 
tion”! While there exists a variety of 
reasons why an attorney may instruct 
a deponent not to answer, in most 
situations this brief dispute between 
counsel expires upon the conclusion of 
the deposition. 

In other instances, attorneys fre- 
quently resolve the controversy con- 
cerning the unanswered question by 
mutual agreement. When mutual agree- 
ment fails, the attorney who formu- 
lated the repelled question can often 
resort to circumvention because the 
information sought to be withheld at 
deposition can usually be obtained 
through other discovery techniques. 
However, when these alternatives 
prove futile, counsel may be required 
to seek a judicial resolution of the 
dispute over the controversial question 
in the form of a motion to compel and/or 
a motion for protective order. This arti- 
cle will discuss the propriety and the 
wisdom of instructions not to answer 
questions asked at an oral deposition 
and explore how courts have handled 
this burgeoning area of conflict. 


Federal Rules of 
Civil Procedure 

There is no express provision in the 
Federal Rules of Civil Procedure for 
instructing a witness not to answer 
questions posed in a deposition. To the 
contrary, Rule 30(c) of the Federal 
Rules of Civil Procedure states that: 
“Evidence objected to shall be taken 
subject to the objections.” (Emphasis 
added.) 


A lawyer has no 
right to instruct his 
client not to answer 

a question at a 
deposition unless 
the question calls for 
privileged 
information 


by N. James Turner 


One of the earliest discussions of the 
appropriateness of the instruction not 
to answer is found in Shapiro v. Free- 
man, 38 F.R.D. 308, 311 (S.D.N.Y. 
1965), which dealt with a plaintiff who 
brought suit for negligence claiming 
psychiatric shock as a result of an 
airplane crashing into her parents’ 
home. The defendants attempted to 
obtain information about the plaintiff’s 
school records and former teachers. At 
the depositions of the school personnel, 
the defendants’ attorneys asked numer- 
ous questions about the plaintiff’s 
background, to which the plaintiff’s 
attorney objected and instructed the 
witnesses not to answer. In ruling on a 
motion to compel answers to the deposi- 
tion questions, the court found the 
conduct of plaintiff’s counsel to be 
wholly improper. Noting the express 
mandate of Rule 30(b) of the Federal 
Rules of Civil Procedure that 


“{elvidence objected to shall be taken 
subject to objection,’ the court cau- 
tioned: “It is not the prerogative of 
counsel, but the court, to rule on objec- 
tions. Indeed, if counsel were to rule 
on the propriety of questions, oral ex- 
aminations would be quickly reduced 
to an exasperating cycle of answerless 
inquiries and court orders.” 

Although most of the condemnation 
of the instruction not to answer has 
come from case law, the U.S. district 
judges for the Middle District of Florida 
have unequivocally expressed their col- 
lective view that use of the instruction 
not to answer is “greatly disfavored.”? 

Probably the most often-cited case 
dealing with the propriety of instruct- 
ing a witness not to answer questions 
at deposition involved a diversity action 
to recover damages for breach of a 
contract to sell soybeans. Ralston 
Purina Co. v. McFarland, 550 F.2d 967 
(4th Cir. 1977). During pretrial discov- 
ery, the defendant took the deposition 
of the plaintiff’s principal witness and 
plaintiff’s counsel effectively stopped 
the examination through persistent in- 
structions to the deponent not to 
answer questions posed by counsel for 
the defendant. In ruling that it was 
indefensible for plaintiff’s counsel to 
direct the deponent not to answer ques- 
tions asked at deposition, the court 
stated: 


The questions put to [the deponent] were 
germane to the subject matter of the pend- 
ing action and therefore properly within the 
scope of discovery. They should have been 
answered and, in any event, the action of 
plaintiff ’s counsel in directing the deponent 
not to answer was highly improper. The 
Rule [30(c) of the Federal Rules of Civil 
Procedure] itself says “Evidence objected to 
shall be taken subject to the objections,” and 
Professor Wright says it means what it says, 
citing Shapiro v. Freeman, D.C.N.Y., 1965, 
38 F.R.D. 308, for the doctrine: 

“Counsel for party had no right to impose 
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silence or instruct witnesses not to answer 
and if he believed questions to be without 
scope of orders he should have done nothing 
more than state his objections.” Wright & 
Miller, Federal Practice and Procedure: Civil 
§2113 at 419, n. 22 (1970). We agree. If 
plaintiff ’s counsel had any objection to the 
questions, under Rule 30(c) he should have 
placed it on the record and the evidence 
would have been taken subject to such 
objection.3 

From this manifestly sensible reason- 
ing, the following general rule might 
be forged: Absent questions calling for 
privileged information, it is totally im- 
proper for counsel to instruct a witness 
not to answer questions asked during 
an oral deposition.4 The practical ra- 
tionale for this rule lies in the fact that 
“(t]he harm caused by being required 
to take additional depositions of a wit- 
ness who fails to answer a question 
based on an improperly asserted objec- 
tion far exceeds the mere inconvenience 
of a witness having to answer a ques- 
tion which may not be admissible at 
the trial of the action.” 

In situations where a deponent fails 
to answer a deposition question, Rule 
37(a)(2) of the Federal Rules of Civil 
Procedure provides that the deposing 


counsel may apply for an order compel- 
ling discovery either to the court where 
the action is pending or to the court in 
the district where the deposition is 
being taken. If the motion to compel is 
granted, the court can require the party 
whose actions required the motion to 
be brought to pay to the moving party 
the reasonable expenses incurred in 
obtaining the order, including attor- 
neys’ fees, unless the court finds that 
the opposition to the motion was sub- 
stantially justified or that the award of 
expenses would be unjust.§ Such award 
of expenses does not require a finding 
of “deliberate or willful misconduct” 
before expenses may be imposed.’ 
Rather, the assessment of expenses is 
mandatory unless, as stated above, the 
court finds either that the opposition 
to the motion was substantially justi- 
fied or that the award would be 
unjust.§ 

Unlike its Florida counterpart, Rule 
37(a)(4) specifically provides that the 
expenses in applying for an order com- 
pelling discovery may be against the 
party or delinquent whose conduct ne- 
cessitated the motion or the party or 


attorney advising such conduct.? How- 
ever, expenses should be charged to the 
attorney only if the failure to make the 
discovery was principally at his instiga- 
tion.!° This provision awarding ex- 
penses is not designed as a punishment 
of the offending party but simply for 
reimbursement.!! Accordingly, when 
no motion has been made under this 
rule, no award of expenses and attor- 
neys’ fees can be made.!2 

Awards of expenses and attorneys’ 
fees can be recovered under Rule 
37(a)(4) even though there was no prior 
court order compelling the discovery.!3 
An effective argument for assessing 
expenses for a rule violation as distin- 
guished from a violation of a court 
order is that it represents the sole 
deterrent in the rules to prevent parties 
from pressing frivolous requests for or 
objections to discovery.!4 Some courts 
have limited the recovery of expenses 
to those “incurred in obtaining the 
order” and have refused to assess ex- 
penses incurred during the aborted 
deposition.!5 Moreover, there is author- 
ity in Florida that the sanctions 
provided under Rule 37 of the Federal 
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Rules of Civil Procedure are not avail- 
able in the absence of a violation of a 
court order.!6 In the absence of a court 
order compelling the discovery, sanc- 
tions more severe than the imposition 
of expenses and attorneys’ fees are rare 
and are reserved for flagrant disre- 
gards of discovery rules and instances 
in which there is a pattern of bad 
faith.!7 

If the motion to compel is denied, the 
court may order the moving party or 
the attorney advising the motion, or 
both, to pay the reasonable expenses 
incurred by the party or witness, in 
opposing the motion, unless the court 
finds that filing the motion was sub- 
stantially justified or “that the 
circumstances make an award of ex- 
penses unjust.”!8 Whether the filing of 
or opposition to a motion is “substan- 
tially justified” will naturally depend 
on the circumstances of the particular 
case; and many courts have focused on 
the “genuine dispute” language of the 
1970 Advisory Committee Note to Rule 
37 and denied expenses where there is 
a disagreement over difficult legal is- 
sues of relevance or privilege.!9 

The general rules for instructions not 
to answer do not apply to deposition 
questions calling for privileged informa- 
tion.?° In such cases, a lawyer may and 
should instruct the deponent not to 
answer such questions.2! Notwithstand- 
ing this apparent latitude, the attorney 
who instructs a witness not to answer 
on the grounds of privilege is duty 
bound to immediately seek a protective 
order.22 It is, however, advisable to 
preserve and protect a privilege 
through means other than an instruc- 
tion not to answer. For example, 
assuming that such invasive questions 
can be anticipated, a witness may seek 
a protective order pursuant to Rule 
26(c) of the Federal Rules of Civil 
Procedure before the taking of the depo- 
sition. Failing to take such predictive 
defensive action, the deponent or party 
may terminate the deposition pursuant 
to Rule 30(d) of the Federal Rules of 
Civil Procedure at such time when it 
becomes apparent that a witness will 
give testimony that may be privi- 
leged.23 Failure to take appropriate 
‘action to protect the privilege may re- 
sult in a waiver.24 As referenced above, 
one Florida court has ruled that where 
a privilege was improperly invoked, 
sanctions could only be imposed if the 
deponent had failed to answer ques- 


tions after being directed to do so by the 
court.25 


Florida Rules of 
Civil Procedure 

Like the federal rules, the Florida 
Rules of Civil Procedure provide no 
basis for an attorney’s instruction to a 
witness not to answer a question sub- 
mitted at an oral deposition. Moreover, 
Rule 1.310(c) of the Florida Rules of 
Civil Procedure, which precisely mir- 
rors Rule 30(c) of the Federal Rules of 
Civil Procedure, provides that the re- 
porter shall note all objections on the 
record and that: “Evidence objected to 
shall be taken subject to the objec- 
tions.” In situations where a Florida 
Rule of Civil Procedure is identical with 
a federal rule, federal decisions are 
highly persuasive in interpreting and 
implementing the state rule.”6 

The leading Florida decision that 
examined the propriety of the tactic of 
instructing a witness not to answer an 
oral deposition question is Jones uv. 
Seaboard Coast Line Railroad Com- 
pany, 297 So.2d 861 (Fla. 2d DCA 
1974). This decision dealt with a negli- 
gence action wherein the plaintiffs 


attorney attempted to take the deposi- 
tions of the engineer and trainman of 
the train involved in the accident. Dur- 
ing these depositions, plaintiff’s 
counsel persisted in asking leading ques- 


tions of the defendant’s employees 
whereupon counsel for the defendant 
ordered the deponents not to answer 
any further leading questions. Plain- 
tiff’s counsel immediately terminated 
the deposition and unsuccessfully 
sought relief before the circuit judge. 
On review by petition for writ of certio- 
rari, the court in Jones initially noted 
that the Florida Rules of Civil Proce- 
dure were patterned “very closely” after 
the Federal Rules of Civil Procedure, 
and the Florida courts keenly examined 
the federal decisions and commentaries 
that interpreted the parallel federal 
rule. In this context, the court quoted 
the observations of federal rule com- 
mentators, Professors Wright and 
Miller: “The scope of discovery has been 
made very broad and the restrictions 
imposed upon it are directed chiefly at 
the use of, rather than the acquisition 
of, the information discovered.”2? After 
observing and comparing pertinent por- 
tions of Rules 1.310(c) and 1.260(c) of 
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the Florida Rules of Civil Procedure, 
the court held as follows: 


We construe these provisions in pari materia 
to mean that the oral examination of any 
deponent shall proceed to completion, sub- 
ject to recorded objections subsequently to 
be resolved by the court, and all reasonably 
relevant questions, leading or otherwise, 
must be answered unless privileged whether 
or not the answers themselves, or other 
evidence toward which they may lead, would 
be admissible at trial. (Emphasis added.) 


The court in Jones construed Rule 
1.310(c) in the same manner and with 
the same veneration as the federal 
courts have construed Rule 30(c) of the 
Federal Rules of Civil Procedure. Thus, 
it follows that under Florida law, as 
under the federal rules, it is improper 
for counsel to instruct a witness not to 
answer questions asked during an oral 
deposition. 

If a deponent fails to answer a ques- 
tion submitted in a deposition, the 
discovering party may move for an 
order compelling an answer. The pro- 
ponent of the question may either 
complete or adjourn the deposition be- 
fore making application for the court 
order.?9 

In addition to obtaining an order 
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compelling the witness to answer the 
question, expenses may be assessed 
against the witness for failure to an- 
swer a question at oral deposition 
despite the fact that no prior court 
order had been obtained requiring the 
testimony.*° Rule 1.380(a)(4) of the Flor- 
ida Rules of Civil Procedure, which is 
virtually identical to Rule 37(a)(4) of 
the Federal Rules of Civil Procedure 
with one significant exception, provides 
for an award of reasonable expenses, 
including attorneys’ fees, incurred by 
reason of the obstinate party’s actions, 
unless the court finds that the opposi- 
tion to the motion was substantially 
justified or the award of expenses 
would be unjust. This provision is de- 
signed to discourage mere capricious 
refusals to answer.?! However, if the 
motion is denied, the court may require 
the moving party to pay the expenses 
that were incurred by the party or 
deponent who opposed the motion, un- 
less the court finds that the motion was 
substantially justified or that the 
award would be unjust. If the motion 
to compel was granted in part and 
denied in part, the court may apportion 
the reasonable expenses incurred as a 
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result of having brought and contested 
the motion.32 As stated above, Rule 
1.380(a)(4) is virtually identical to Rule 
37(a)(4) of the Federal Rules of Civil 
Procedure except that the Florida rules 
do not specifically provide for the 
award of expenses against the “attorney 
advising such conduct... ”33 How- 
ever, this seeming omission may be of 
little consolation to the attorney who 
must explain and justify to his parsi- 
monious client the imposition of 
expenses, including attorneys’ fees, re- 
sulting from an improvident instruc- 
tion not to answer. 


Conclusion 

As a general rule, a lawyer has no 
right to instruct his client or a witness 
not to answer a question at an oral 
deposition unless the question calls for 
information that is privileged. The bet- 
ter practice is to object to the question 
and allow the witness to answer subject 
to the objection. If the court later sus- 
tains the objection, the objectionable 
testimony will be ruled inadmissible. 
In view of the expressed judicial con- 
sternation toward instructions not to 
answer, a lawyer who improvidently 
does so runs a serious risk of being 
subject, along with his or her client, to 
significant monetary and other sanc- 
tions.0 

1 It is interesting to observe that “certify- 
ing” a question is unnecessary in view of the 
fact that Fed.R.Civ.P. 37(a)(2) provides that: 
‘if a deponent fails to answer a question 
propounded or submitted under Rules 30(b) 
or 31. . . the discovering party may move 
for an order compelling an answer.” 

District oF Fiorma, HanpBook 
oF DiscoveRY PRACTICE IN THE UNITED STATES 
District Court, §2.B.(2), p. 11. 

3 Ralston Purina Co. v. McFarland, 550 
F.2d at 973 (4th Cir. 1977). 

4Nutmeg Ins. Co. v. Atwell, Vogel & 
Sterling, 120 F.R.D. 504 (W.D. La. 1988); 
Bank of America Nat. Trust & Sav. Assoc. 
v. Touche Ross & Co., 118 F.R.D. 550 (N.D. 
Ga. 1987); LaPenna v. Upjohn Co., 110 
F.R.D. 15 (E.D. Pa. 1986); First Tennessee 
Bank v. Federal Deposit Ins. Corp., 108 
F.R.D. 640 (D.C. Tenn. 1985); American 
Hangar, Inc. v. Basic Line, Inc., 105 F.R.D. 
173 (D.C. Mass. 1985); Coates v. Johnson 
and Johnson, 85 F.R.D. 731 (N.D. Ill. 1980); 
Perrigon v. Berger Brunswig Corp., 77 
F.R.D. 455 (N.D. Cal. 1978); W.R. Grace & 
Co. v. Pullman, Inc., 74 F.R.D. 80 (W.D. 
Okla. 1977); Lloyd v. Cessna Aircraft Co., 
74 F.R.D. 518 (E.D. Tenn. 1977); Dellefield 
v. Blockdel Realty Co., Inc., 40 F.Supp. 212, 
213 (S.D. N.Y. 1941); Banco Nacional de 
Credito v. Bank of America N.T. & S.A., 11 
F.R.D. 497, 499 (N.D. Ohio, 1951); Drew v. 
International Bro. of Sulphite & Paper Mill 
Wkrs., 37 F.R.D. 446, 449-450 (D.D.C. 1965); 
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Shapiro v. Freeman, 38 F.R.D. 308, 311 
(S.D. N.Y. 1965). Cf. Kamens v. Horizon 
Corp., 81 F.R.D. 444, 445 (S.D. N.Y. 1979) 
and 4A Moore's FeperAL Practice 137.02[02] 
(2d ed. 1978). 

5WR. Grace & Co., 74 F.R.D. 80, 84 
(W.D. Okla. 1977). The rule requiring the 
deponent to answer the question despite the 
objection stems from the sound policy favor- 
ing judicial economy. “This approach 
conserves the parties or witnesses’ time and 
money, as well as judicial resources, and 
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CRIMINAL LAW 


Coram Nobis Challenges to 
Prior Criminal Convictions: 
Modern Uses of an Ancient Writ 


his article is addressed to 

attorneys who practice crimi- 

nal law in Florida, and 

consists of an overview of 
the modern ways in which the ancient 
common law “writ of error coram nobis” 
may be employed. The defense lawyer 
who represents a client with a criminal 
history may use the writ to ameliorate 
the sometimes overly grim effect that a 
past conviction can have upon the out- 
come of a present trial. This is 
especially important while severe state 
and federal statutory sentencing en- 
hancements for repeat offenders are in 
force.! Successfully challenging a prior 
conviction by use of the writ can mean 
the difference between a reasonable 
sentence for a subsequent conviction 
and one which is irrationally harsh. 
On the other hand, some offenders, 
especially habitual offenders, should 
be dealt with severely. Prosecutors 
need to be familiar with the writ to 
ensure that it is not misused to set 
dangerous incorrigibles free to prey 
upon society. 

The discussion will begin with a re- 
view of the case law basis for issuance 
of the writ, after which some of the 
issues that typically arise in the course 
of petitioning for coram relief will be 
addressed. It will then explain how a 
coram nobis petition is analogous to a 
motion for post conviction relief under 
Rule 3.850 of the Florida Rules of 
Criminal Procedure, and why it is im- 
portant for modern criminal law 
practitioners to understand the anal- 
ogy. Next, the article will advance and 
defend the thesis that the state has no 
right to appeal when a petition for 
issuance of the writ is granted. Finally, 
it will explain the legal theory based 
upon which Florida criminal defense 
practitioners may obtain coram nobis 
relief for their clients who, with or 


The predicate for the 
writ of error coram 
nobis is a mistake 

of fact, not the fault 

of the court’s, in the 
Judgment 


by Christopher C. Elledge 


without the advice of counsel, pleaded 
guilty in absentia to a misdemeanor 
offense. This last portion of the article 
is fairly long, not because convictions 
based upon in absentia pleas comprise 
the arena in which a petition for the 
writ will most often be appropriate,? 
but simply because the supporting le- 
gal theory is relatively involved. 


History and Nature of the Writ 
At common law, the venerable writ 
of error coram nobis provided post judg- 
ment relief for the losing party in a 
proper civil or criminal case. The writ 
would lie where by “strong and convinc- 
ing proof’ it was shown that the trial 
result was based upon a mistake of 
fact, unknown to the court, parties, and 
counsel. The error had to be one which, 
if it had been known at the time of 
judgment, would have prevented the 
entry of that judgment. Russ v. State, 
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95 So.2d 594 (Fla. 1957). 

A petition for writ of error coram 
nobis is the proper vehicle for review 
by the trial court of a guilty plea that 
was uninformed or involuntary, in the 
event that the defendant is no longer 
in custody. Hallman v. State, 371 So.2d 
482 (Fla. 1979); Durley v. Mayo, 37 
So.2d 320 (Fla. 1948); Lamb v. State, 
107 So. 535 (Fla. 1926); Ashley v. State, 
433 So.2d 1263 (Fla. lst DCA 1983); 
Simmons uv. State, 485 So.2d 475 (Fla. 
2d DCA 1986); Weir v. State, 319 So.2d 
80 (Fla. 2d DCA 1975); State v. Stettin, 
364 So.2d 95 (Fla. 3d DCA 1978); Hor- 
ner v. State, 158 So.2d 789 (Fla. 3d 
DCA 1963). 

The common law writ has long been 
recognized in Florida and is still avail- 
able in an appropriate criminal case. 
Hallman, 371 So.2d 482 (Fla. 1979); 
Kight v. State, 377 So.2d 37 (Fla. 1st 
DCA 1979). The writ constitutes a rem- 
edy under the U.S. Constitution for 
certain due process violations. Hysler 
v. Florida, 315 U.S. 411 (1942). It is 
issued by the same court which ren- 
dered the judgment being challenged. 
See Lamb, 107 So. 535 (Fla. 1926). 

Where the application for the writ is 
made in the trial court, it may be made 
after the expiration of the time for 
taking an appeal when the accused had 
no reason to doubt the adequacy of his 
attorney’s advice. See Pynes v. State, 
66 So.2d 277 (Fla. 1953). The general 
rule with regard to a proper time frame 
is that the application should be made 
a reasonable time after the facts upon 
which it is based become known. 
Cayson v. State, 139 So.2d 719 (Fla. 1st 
DCA 1962). 

To be sufficient, the petition must 
disclose the factual errors relied upon 
to include the erroneous judgment. Kin- 
sey v. State, 19 So.2d 706 (Fla. 1944). 
It is axiomatic that the predicate for 


q 
4 
a 
4 
| 
a 
4 
+4 


the writ is a mistake of fact, not the 
fault of the court’s, inhering in the 
judgment itself. Pike v. State, 139 So. 
196 (Fla. 1931). The classic case for 
coram nobis relief is where the court 
would not have entered its judgment 
had it been aware of the petitioner’s 
misunderstanding of the consequences 
of entering a plea. In this scenario, it 
is the very lack of knowledge of the 
nature of the petitioner’s plea and its 
consequences which constitutes the ba- 
sis of the petition. See Catlett v. 
Chestnut, 163 So. 26 (Fla. 1935). If the 
petitioner’s lack of understanding had 
been raised at the hearing, the judg- 
ment would not have been entered. 
Snell v. State, 28 So.2d 863 (Fla. 1947). 

Coram nobis relief was terminated 
in civil cases by the 1962 amendment 
of Rule 1.38 of the 1954 Rules of Civil 
Procedure. The provision which did so 
survives as Rule 1.540(b) of the Florida 
Rules of Civil Procedure,? and states: 
“Writs of coram nobis. . . are abolished 
and the procedure for obtaining any 
relief from a judgment or decree shall 
be by motion as prescribed in these 
rules or by an independent action.” 

In 1963, when the Florida Supreme 
Court adopted what was to become Fla. 
R. Crim. P. 3.850, it effectively limited 
the writ of error coram nobis to crimi- 
nal cases in which the petitioner was 
not in custody. The effects of Fla. R. 
Civ. P. 1.540 and Fla. R. Crim. P. 
3.850, taken together, have thus been 
to restrict coram nobis relief to those 
criminal cases in which the petitioning 
defendant is not in custody. 

Perhaps because of the multiplicity 
of post judgment remedies which are 
available under the modern rules of 
procedure — criminal, civil, and appel- 
late—the use of the writ fell into 
relative, although by no means abso- 
lute, decline in recent years. 


The Rule 3.172 Checklist 

One might well conclude from a re- 
view of the appellate decisions that the 
sixth amendment right to counsel is the 
most important or at least the most 
commonly addressed issue which is the 
subject of hearings on the petition. In 
Florida, the general rule at present is 
that prior uncounselled convictions can- 
not be used to enhance penalties for 
subsequent offenses. This general propo- 
sition stems from Burgett v. Texas, 389 
U.S. 109 (1967). The rule was extended 
from felonies to misdemeanors in 


Argersinger v. Hamlin, 407 U.S. 25 
(1972), but limited by Scott v. Illinois, 
440 U.S. 367 (1979), to misdemeanors 
in which the defendant was actually 
incarcerated for his offense. These and 
other U.S. Supreme Court cases have 
been variously construed by Florida 
appellate courts, and as of this writing, 
the issue in the area of misdemeanors® 
has been most thoroughly addressed 
by the majority and dissenting opinions 
in Hlad v. State, __—‘So.2d __,, 15 
F.L.W. D1868 (Fla. 5th DCA 1990). 
The majority holding in Hlad is that 
the sixth amendment right to counsel 
in misdemeanors applies only if the 
defendant is actually incarcerated for 
the offense. The case also stands for the 
proposition that an uncounselled mis- 
demeanor conviction may subsequently 
be used for enhancement purposes 
where the maximum punishment for 
the prior offense was six months im- 
prisonment. Other important Florida 
cases are State v. Caudle, 504 So.2d 
419 (Fla. 5th DCA 1987), and State v. 
Hanney, So.2d ___,, 15 F.L.W. 
D1149 (Fla. 2d DCA 1990). 

Two points warrant discussion re- 
garding the right to counsel cases and 
the impact of their holdings on coram 
nobis relief. First, the physical pres- 
ence of counsel does not necessarily 
satisfy the demands of the sixth amend- 
ment. This is true, of course, across the 
spectrum of criminal prosecutions, but 
is especially important in the DUI field. 
A recurring motif in arguments for the 
invalidation of prior convictions in 
those cases is that the offense was not 
in the past taken as seriously as it is 
now. Often, it is maintained, this has 
resulted in careless, unknowing pleas. 
Similarly, it is frequently argued that 
prior counselled cases were handled in 
a less-than-vigorous manner, some- 
times by lawyers who were not 
criminal defense specialists, for the 
same reason. Secondly, petitions for 
coram nobis relief typically challenge 
prior charges to which the petitioner 
pleaded guilty or no contest. The right 
to counsel is by no means the only basis 
for such a challenge. In plea cases, the 
areas which may be amenable to a 
coram petition are neatly catalogued 
in Fla. R. Crim. P. 3.172. The rule lists 
the points of which the trial judge (with 
the assistance of the prosecuting and 
defense attorneys) “shall satisfy him- 
self” before accepting a plea. (Empha- 
sis supplied.) Without going into the 


specifics of the rule, it generally ad- 
dresses those rights which a defendant 
waives by pleading. The defense attor- 
ney representing a coram nobis 
petitioner whose prior conviction re- 
sulted from a plea should carefully 
analyze the client’s record with a copy 
of Rule 3.172 close at hand. The key 
questions to ask are whether the defen- 
dant actually understood the rights 
that were waived, and whether the 
defendant voluntarily waived them in 
light of that understanding. Con- 
versely, the prosecuting attorney who 
is present when a plea is taken is well 
advised to vigorously fill his or her 
advisory role under the rule to preclude 
it from later being found deficient. 
Many trial judges in Florida wisely 
pattern a form plea, to be signed by the 
defendant, directly upon the text of 
Rule 3.172. 


Analogy with 
Fla. R. Crim. P. 3.850 

Florida courts have explicitly recog- 
nized the close analogy between post 
conviction relief under the writ of error 
coram nobis and the same relief under 
Fla. R. Crim. P. 3.850. State v. Matera, 
266 So.2d 661 (Fla. 1972) (The similar- 
ity between the requirements for post 
conviction relief under Rule 3.850 and 
the requirements of the ancient writ of 
error coram nobis are apparent.); 
Solitro v. State, 166 So.2d 474 (Fla. 2d 
DCA 1964) (Grounds for collateral at- 
tack upon a conviction which would 
traditionally be urged by writ of error 
coram nobis should in appropriate cir- 
cumstances be urged under the rule.); 
Grant v. State, 166 So.2d 503 (Fla. 2d 
DCA 1964) (A motion in the nature of 
coram nobis is permissible in criminal 
cases.); Falagon v. State, 167 So.2d 62 
(Fla. 2d DCA 1964) (A collateral attack 
which would traditionally have been 
advanced under a writ of error coram 
nobis may be sought under the rules of 
criminal procedure.). 

In deciding whether post conviction 
relief should be sought under Rule 
3.850 or by petitioning for a writ of 
error coram nobis, one and only one 
question need be addressed: Is the de- 
fendant in custody? If he or she is, then 
the rule provides the appropriate vehi- 
cle for relief. In a noncustodial 
situation, the writ should be sought. 
The reason for the distinction is histori- 
cal rather than logical. In 1963, the 
Florida Supreme Court, in In re Crimi- 
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nal Procedure, 151 So.2d 634 (Fla. 
1963), adopted Rule 1, the forerunner 
of Rule 3.850, and copied it nearly 
verbatim from a federal statute, 28 
U.S.C. §2255. The federal provision 
was addressed to prisoners in custody, 
and Florida’s new rule followed suit. 
As case law developed in the following 
years, courts took the quite plausible 
track of using the writ of error coram 
nobis to fill in the gap for defendants 
seeking post conviction relief who for 
one reason or another were not in 
custody. The decisions which apply to 
one form of relief, therefore, are prop- 
erly considered in a discussion of the 
other.’ 

The importance of the analogy be- 
tween the writ of error coram nobis and 
the procedure under the rule resids in 
the fact that either the prosecution or 
the petitioner in an action for the writ 
may find Rule 3.850 cases, but not 
coram nobis cases, which support his 
or her position. It is proper to cite and 
rely upon the former when propound- 
ing or defending against a petition for 
the writ. In other words, since the 
grounds underlying a writ of error co- 
ram nobis are identical to those which 
support a Rule 3.850 motion, and since 
their bifurcation is historical rather 
than logical, it is appropriate for the 
court to consider the Rule 3.850 cases 
when deciding the petition. The practi- 
cal result is that since coram nobis has 
fallen into relative disuse, one may 
often find the appellate courts’ more 
up-to-date thinking on the merits of a 
post conviction situation expressed in 
Rule 3.850 opinions. 


When the Court Issues 

Writ of Coram Nobis 

* There is no right to appeal under the 

Florida Rules of Appellate Procedure. 
Fla. R. App. P. 9.140(c)(1) provides: 


Appeals Permitted. The State may appeal 
an order: 

(A) Dismissing an indictment or informa- 
tion or any count thereof; 

(B) Suppressing before trial confessions, ad- 
missions or evidence obtained by search and 
seizure; 

(C) Granting a new trial; 

(D) Arresting judgment; 

(E) Discharging a defendant pursuant to 
Fla. R. Crim. P. 3.191; 

(F) Discharging a prisoner under habeas 
corpus; 

(G) Adjudicating a defendant incompetent 
or insane; 

(H) Ruling on a question of law when a 
convicted defendant appeals his judgment 
of conviction; and may appeal 


(D_ An illegal sentence; 

(J) A sentence imposed outside the range 
recommended by the guidelines authorized 
by Section 921.001, Florida Statutes (1983), 
and Florida Rule of Criminal Procedure 
3.701. 


The inapplicability of coram nobis 
relief is obvious with regard to most of 
these subsections. Of the others, sub- 
section (D) does not apply to coram 
nobis relief because arresting the judg- 
ment is not at issue: The judgment was 
rendered sometime prior to the petition 
for the writ and the petition seeks post 
conviction—that is, post judgment— 
relief. It is typical in coram nobis cases 
that sentence had been imposed and 
duly satisfied before the petition was 
filed. Subsection (F) does not apply 
because modern coram nobis is a spe- 
cies of post conviction relief available 
solely to persons who are not in cus- 
tody. Subsection (H) does not apply 
because coram nobis relief is accorded 
on the basis of factual, not legal mis- 
take. 
¢ There is no right to appeal according 
to the cases which have considered the 
issue. 

By pursuing an appeal of an adverse 
decision in any post conviction proceed- 
ing, the state is attempting to secure 
the validity of the prior conviction. 
According to the Florida Supreme 
Court, the security sought by the state 
is not available in the coram nobis 
situation through appellate review: 

[I]f the trial court erroneously grants a writ 
of error coram nobis, the state has no right 
to an appellate review of such order, and the 
security of the state’s judgment of conviction 
lies in the faith that the trial court will not 
grant a writ of error coram nobis except 
upon a proper and adequate showing of 
essential facts duly made by competent and 
adequate legal evidence. 

Washington v. State, 110 So. 259, at 
262 (Fla. 1926). (Emphasis supplied.) 

Likewise: 

The [coram nobis] proceeding is civil in its 
nature and appellate proceedings lie from 
the judgment on coram nobis as in other 
cases. ... This court has followed that 
practice in so far only as to hold that a writ 
of error in criminal cases to such judgment 
lies in behalf of the defendant if the final 
judgment on the proceedings is against him 
but not in favor of the state to review the 
judgment if it is in favor of the defendant. 
Chambers v. State, 158 So. at 156 (Fla. 
1934). (Emphasis supplied.) See also 
Lamb, 107 So. 535 (Fla. 1926). 

¢ Why the state has no right to appeal. 

While it may appear unfair to the 
state that it enjoys no right to appeal 
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an adverse ruling, the very nature of 
coram nobis relief dictates that result. 
The petition for the writ is predicated 
on an asserted mistake of fact. Once a 
trial court has been convinced, based 
upon what should be a full fledged 
evidentiary hearing, that it entered a 
judgment because of some fact that it 
was unaware of at the time, how could 
its determination be open to appellate 
review? Arguably, an appellate issue 
cannot possibly exist. More to the point, 
given the deference which appellate 
courts accord to factual findings at the 
trial level, it is difficult to imagine the 
lower court’s decision being reversed 
and remanded to the very tribunal 
which, by granting the writ, acknowl- 
edged in effect its own factual mistake. 
It is the state that has the most to lose 
by not adequately preparing the hear- 
ing on a petition for writ of error coram 
nobis. Prosecutors must understand 
that if they do not prevail at that stage 
of the proceedings, the prior conviction 
has probably been irretrievably lost. 
In the area of DUI defense, the pen- 
alties provision of the statute adds a 
special twist. As defense attorney Vic- 
tor Pellegrino has pointed out in CLE 
lectures, even when the prior convic- 
tion is obviously flawed, the decision to 
seek coram nobis relief is not an auto- 
matic one. Although the conviction is 
technically vulnerable, the state may 
still have a viable case against the 
defendant, and the state has every 
right to retry the defendant on the old 
charge.® In this situation, it must be 
remembered that the statute calls for 
enhanced penalties when multiple con- 
victions, not offenses, occur within 
specified time frames. F.S. §316.193(6). 


In Absentia Guilty 
Pleas and the Writ 

In order for any guilty plea to be 
valid, the accused must have been in- 
formed prior to the acceptance of the 
plea, inter alia, of the right to be free 
from self-incrimination and the relin- 
quishment of the right to an appeal. 
McCarthy v. United States, 394 U.S. 
459 (1969); Faretta v. California, 422 
U.S. 806 (1975); Oaks v. Wainwright, 
445 F.2d 1062 (5th Cir. 1971); Williams 
v. State, 316 So.2d 267 (Fla. 1975); 
Clark v. State, 256 So.2d 551 (Fla. 4th 
DCA 1972); Fla. R. Crim. P. 3.172(a), 
(c), (c)Gii), (c)(iv), (c)(vi). 

In the case of one who pleads guilty 
in absentia, since the defendant was 


q 
é 
¢ 


absent from the hearing, he or she was 
never placed under oath and was never 
informed by the court of the right to 
remain silent. It is eminently arguable, 
therefore, that any “statement” such 
as a written admission of guilt, cannot 
properly be used to establish the fac- 
tual basis for the plea since it 
constitutes a self-incriminating admis- 
sion made without proper warnings 
from the bench. See Fla. R. Crim. P. 
3.172(c)(iii). 

Consequently, it is often appropriate 
and effective to argue that the peti- 
tioner admitted guilt absent the 
requisite quantum of advice that such 
a plea need not be entered until and 
unless the state is able to establish a 
factual basis for the plea. See Trenary 
v. State, 453 So.2d 1132 (Fla. 2d DCA 
1984); Williams v. State, 245 So.2d 680 
(Fla. 4th DCA 1971); Williams, 316 
So.2d 267 (Fla. 1975); Reed v. State, 
447 So.2d 933 (Fla. 3d DCA 1984). 
Similar arguments may be submitted 
regarding the consequences of a guilty 
(or no contest) plea such as specific 
penalties, see Fla. R. Crim. P. 
3.172(c)(vii), or the relinquishing of the 
right to an appeal on the merits, see 
Clark, 256 So.2d 551 (Fla. 4th DCA 
1972); Diaz v. State, 439 So.2d 1011 
(Fla. 2d DCA 1983). 


¢ Implications of federal law for in 
absentia pleas. 


The U.S. Supreme Court has spoken 
repeatedly and unequivocally about the 
strict standards which must be applied 
by an appellate court faced with a 
challenge to a conviction in which a 
guilty plea substituted for a determina- 
tion of guilt by jury or bench trial. A 
guilty plea is more than a confession, 
which is essentially just one matter of 
evidence considered by the trier of fact 
along with all the other evidentiary 
matters before it. A guilty plea, by 
contrast, is a conviction, settling the 
issue of guilt vel non so that the only 
remaining judicial labor, and the only 
remaining judicial concern, lies in adju- 
dicating the defendant guilty and 
passing sentence. See Kercheval v. 
United States, 274 U.S. 220 (1927). 

The admissibility of a confession 
turns on a “reliable determination on 
the voluntariness issue which satisfies 
the constitutional rights of the defen- 
dant.” Jackson v. Denno, 378 U.S. 368 
(1964). In a sixth amendment context, 
the Supreme Court held: “Presuming 


The admissibility of 
a confession turns 
on a “reliable 
determination on 
the voluntariness 
issue which satisfies 
the constitutional 
rights of the 
defendant” 


waiver from a silent record is imper- 
missible. The record must show, or 
there must be an allegation and evi- 
dence which show, that an accused was 
offered counsel but intelligently and 
understandingly rejected the offer. Any- 
thing less is not waiver.” Carnley v. 
Cochran, 369 U.S. 506 (1962). 


In the case of a guilty plea entered 
in absentia, of course, no issue is raised 
of waiver of counsel. However, in 
Boykin v. Alabama, 395 U.S. 238 
(1969), which addressed the issue of 
whether a guilty plea was knowingly 
and voluntarily made, the U.S. Su- 
preme Court stated the following about 
the Carnley standard: 
We think that the same standard must be 
applied to determining whether a guilty plea 
is voluntarily made. For, as we have said, a 
plea of guilty is more than an admission of 
conduct; it is a conviction. Ignorance, incom- 
prehension, coercion, terror, inducements, 
subtle or blatant threats might be a perfect 
cover-up of unconstitutionality. The ques- 
tion of an effective waiver of a federal 
constitutional right in a proceeding is of 
course governed by federal standards. 
Douglas v. Alabama, 380 U.S. 415, 422. 
Boykin, 395 U.S. 238, 242-243.9 

A plea of guilty on a state criminal 
charge brings into play several federal 
constitutional issues involving specifi- 
cally enumerated rights. There is, first 
of all, the fifth amendment guarantee 
against compulsory self-incrimination 
which applies to the states by its incor- 
poration through the 14th amendment. 
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Malloy v. Hogan, 378 U.S. 1 (1964). 
There is also the right to trial by jury. 
Duncan v. Louisiana, 391 U.S. 145 
(1968). Third is the right to confront 
one’s accusers. Pointer v. Texas, 380 
U.S. 400 (1965). As the Boykin Court 
put it: “We cannot presume a waiver of 
these three important federal rights 
from a silent record.” Boykin, 395 U.S. 
238, 243. 

The Supreme Court’s concern for the 
rights which are necessarily relin- 
quished upon a plea of guilty is not, 
incidentally, strictly a creature of the 
Warren Court. In McCarthy, 394 U.S. 
at 466 (1969), precedent dating from 
the 1930’s was analyzed in order to 
explain how seriously due process con- 
siderations must be taken: 

A defendant who enters such a plea simulta- 
neously waives several constitutional rights, 
including his privilege against compulsory 
self-incrimination, his right to trial by jury, 
and his right to confront his accusers. For 
this waiver to be valid under the Due 
Process Clause, it must be “an intentional 
relinquishment or abandonment of a known 
right or privilege.” Johnson v. Zerbst, 304 


U.S. 458, 464 (1938). Consequently, if a 
defendant’s guilty plea is not equally volun- 
tary and knowing, it has been obtained in 
violation of due process and is therefore void. 
Moreover, because a guilty plea is an admis- 
sion of the elements of a formal criminal 
charge, it cannot be truly voluntary unless 
the defendant possesses an understanding 
of the law in relation to the facts. 

The Boykin Court stated that the 
stakes for a criminal defendant are so 
high that they require the “utmost 
solicitude . . . to make sure he has a 
full understanding of what the plea 
connotes and its consequences.” In ad- 
dition to the advantages which accrue 
directly to the defendant when this 
solicitude is exercised at the trial level, 
the court system itself benefits by mini- 
mizing of “the spin-off of collateral 
proceedings that seek to probe murky 
memories.” Boykin, 395 U.S. 238, 243- 
244. 
¢ Applying the federal standard. 

In 1989, the Court of Appeals of 
Kentucky decided an appeal from a 
case in which a trial court accepted an 
in absentia plea of guilty entered by 


seven years ago. 


shared freely with the world. 


» 


it 


The front-line against ~ \ 
childhood cancer is in 
Memphis, Tennessee. 


Overcoming childhood cancer is 
a battle that we can win. But, we 
need yourhelp tocontinue the fight. 

The finest patient care and world- 
class research have brought us a 
long way since St. Jude Children's 
Research Hospital opened twenty- 


Thousands of children been given 
the hope of a tomorrow because St. Jude was there with the 
experience, medicine and love. And the knowledge that we gain is 


At St. Jude, our young patients refuse to give up, and neither do 
we. For more information on how you can help, write to St. Jude, 
P.O. Box 3704, Memphis, TN 38103 or call 1-800-USS-JUDE. 


Danny Thomas, Founder 
3 ST. JUDE CHILDREN'S 
RESEARCH HOSPITAL 


48 THE FLORIDA BAR JOURNAL/APRIL 1991 


an attorney on behalf of a client 
charged with driving under the influ- 
ence. According to the Court of Appeals, 
acceptance of the plea in the defen- 
dant’s absence constituted an abuse of 
discretion by the trial court and the 
resulting conviction was set aside. Cit- 
ing Boykin, the Kentucky court ruled 
in Tipton v. Commonwealth, 770 S.W. 
2d 239, 242 (Ky. App. 1989), that: 

The panel of this Court is of the opinion that 
a plea of guilty taken from someone other 
than the defendant does not comply with 
Boykin, supra. This is so, even in the light 
of RCr 8.28(4) permitting pleas in absentia. 
RCr 8.28(4) is discretionary, and we consider 
it an abuse of discretion to accept a plea of 
guilty in absentia for any offense, such as 
driving under the influence, for which an 
enhanced penalty may be imposed for subse- 
quent convictions. The mandates of Boykin 
overshadow the procedural latitude that mis- 
demeanors are granted in RCr 8.28(4). 
Reasoning that Boykin applies, then if a first 
offense DUI was pled under RCr 8.28(4), as 
herein, the Commonwealth could never prop- 
erly get a conviction of a defendant with a 
second offense under KRS 189A.010(2)(b).1° 
We do not believe that a rule of procedure 
can frustrate a criminal statute in that 
manner. 


The Kentucky DUI statute is indis- 
tinguishable from Florida’s with regard 
to the general enhancement of penal- 
ties for repeat offenses. The applicable 
Kentucky rule of criminal procedure is 
similar to Fla. R. Crim. P. 3.180, in 
that both rules give discretionary 
authority to try misdemeanor defen- 
dants in absentia. The Florida rule 
states: “Persons prosecuted for misde- 
meanors may, at their own request, by 
leave of court, be excused from atten- 
dance at any or all of the proceedings 
aforesaid.” Fla. R. Crim. P. 3.180(c). 
The Kentucky rule provides: “In prose- 
cutions for misdemeanors the court 
may permit arraignment, plea, trial 
and imposition of sentence in the defen- 
dant’s absence.” K. RCr 8.28(4). 

Assuming that Florida defendants 
are entitled to as zealous a regard for 
their constitutional rights as are the 
accused in Kentucky, the Tipton ration- 
ale would appear to be persuasive in 
an argument to a Florida court that 
convictions based upon in absentia 
pleas should be carefully scrutinized in 
this state, at least where the possibility 
of enhanced penalties exists. 


Conclusion 

At a time when enhanced penalties 
for recidivist offenders can be draco- 
nian, it is important for practitioners 
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of criminal law to be familiar with the 
ancient writ of error coram nobis. The 
writ has been neglected in recent years, 
probably because of the many avenues 
of post conviction relief available 
through the modern rules of procedure. 
While the appellate cases might sug- 
gest that denial of the right to counsel 
is virtually the sole basis for issuance 
of the writ, Fla. R. Crim. P. 3.172 
provides a laundry list of reasons why 
coram relief may be justified. The writ 
may be appropriate for a defendant 
who has waived his right to appeal, or 
by one for whom Rule 3.850 relief is not 
feasible because he or she is no longer 
in custody. 

Precedent emanating from Rule 
3.850 appellate cases have been 
deemed binding in a coram nobis con- 
text, which is important because of the 
relative paucity of recent opinions con- 
struing the writ. Prosecutors and 
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defense attorneys should be aware that 
according both to the plain language of 
the appellate rules, and to controlling 
case law on the issue, an order granting 
a petition for the writ may not be 
appealed by the state. A strong argu- 
ment can be made that a conviction 
stemming from an in absentia plea of 
guilty to a misdemeanor which calls for 
enhanced penalties for recidivists is 
uniquely vulnerable to a coram nobis 
challenge, based upon the reasoning in 
Tipton. Although this point has not to 
the author’s knowledge been settled by 
an appellate court in Florida, the argu- 
ment has been successful at the trial 
court level. 


1 See Dispatches from the Drug War, Com- 
mon Cause Magazine, January/February 
1990, at 15; Wallace, Mandatory Minimums, 
Mandatory Mess, THE Cuampion, May 1990, 
at 31. 

2The majority of cases in which coram 
nobis relief is appropriate involve a guilty 
or nolo contendere plea which does not meet 


the standards set forth in Fra. R. Crm. P. 


3.172. 
3Frep. R. Crim. P. 60(b) is the federal 
counterpart of Fia. R. Civ. P. 1.540(b). 


4 See Brummer, Morris, and Rosen, Ex- 
traordinary Writs: A Powerful Tool for the 
Florida Practitioner, 33 U. Miami L. Rev. 
1054-1056 (1979). 

5The issue may become critical for a 
defendant charged with multiple DUI’s. A 
fourth offense constitutes a felony under 
Star. §316.193(2)(b). 

The bottom line for deciding whether 
coram nobis is justified is, as always, the 
question of whether the court committed a 
factual error, but for which the conviction 
would not have been entered. If a petitioner 
is able to convince a court that he did not 
understand the rights he waived at the time 
that the prior plea was accepted, he has a 
classic case for coram nobis relief. 

7 Similarly, soon after Rule 1 was ap- 
proved, the Florida Supreme Court and the 
Second District Court of Appeal decided 
cases holding that it was proper to consider 
federal decisions construing 28 U.S.C. §2255 
when applying the new rule. State v. Weeks, 
166 So.2d (Fla. 1964); Dickens v. State, 165 
So.21 811 (Fla. 2d D.C.A. 1964). 

8 This is true regardless of the nature of 
the prior conviction. 

9“A plea of guilty is more than a volun- 
tary confession made in open court. It also 
serves as a stipulation that no proof by the 
prosecution need be advanced. . . . It sup- 
plies both evidence and verdict ending 
controversy.” Woodard v. State, 171 So.2d 
462 (Ala. App. 1965). 

10 The Kentucky DUI statute. 
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Florida’s Constitutional Provision 
With Regard to Defamation: 
Is It in Violation of the U.S. Constitution? 


rt. I, §4 of Florida’s 1968 
Constitution provides in 
part: “In all criminal prose- 
cutions and civil actions 
for defamation the truth may be given 
in evidence. If the matter charged as 
defamatory is true and was published 
with good motives, the party shall be 
acquitted or exonerated.”1 Why was 
this provision enacted? Is the wording 
“and was published with good motives” 
in violation of the U.S. Constitution? 


Early English History 

Although there is authority to the 
contrary, most courts have agreed that 
in the common law, truth was always 
allowed into evidence as a defense in 
cases of civil libel or slander.? However, 
in cases of criminal libel, truth alone 
was not a defense. In criminal libel, it 
took truth plus good motives to be a 
defense.? 

During the 1700’s, several English 
courts held that, in cases of criminal 
libel, the jury was limited to a special 
verdict that could only decide the issues 
of 1) if the defendant published the 
statements, and 2) if the plaintiff was 
the object of the innuendos. It was then 
up to the judge to decide if the state- 
ments were defamatory. 

One of these cases involved William 
Davies Shipley, the dean of St. Asaph, 
who had published a pamphlet entitled 
Principles of Government in Dialogue 
Between a Gentleman and a Farmer, 
which pointed out that six in seven 
men living in the kingdom had no vote 
and that every man ought to keep a 
firelock (gun) at the ready to protect his 
freedom. The jury returned a verdict of 
guilty of publishing only. Defendant’s 
counsel, Lord Erskine, argued for a 
new trial on the ground that the jury 
had the right to decide the libel issue. 
In part, he argued: 


Florida’s 
constitutional 
provision requiring 
truth plus good 
motives as a defense 
to defamation 
violates the U.S. 
Constitution 


by William D. Slicker 


It is not very usual, in an English Court 
of Justice, to be driven back to the earliest 
history and original elements of the consti- 
tution, in order to establish the first 
principles which mark and distinguish Eng- 
lish law: they are always assumed, and like 
axioms in science, are made the foundations 
of reasoning, without being proved. Of this 
sort our ancestors, for many centuries, must 
have conceived the right of an English jury 
to decide upon every question which the 
forms of laws submitted to their final deci- 
sion; since though they have immemorially 
exercised that supreme jurisdiction, we find 
no trace in any of the ancient books of its 
ever being brought into question. 

It is but as yesterday, when compared 
with the age of the law itself, that judges, 
unwarranted by any former judgments of 
their predecessors, without any new com- 
mission of the Crown, or enlargement of 
judicial authority from the legislature, have 
sought to fasten a limitation upon the rights 
and privileges of jurors, totally unknown in 
ancient times, and palpably destructive of 
the very end and object of their institution.5 
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Lord Mansfield delivered an opinion 
denying a new trial, although the judg- 
ment was ultimately arrested. Justice 
Willes dissented from Lord Mansfield’s 
opinion and said: 


I conceive it to be the law of this country, 
that the jury, upon a plea of not guilty, or 
upon the general issue, upon an indictment 
or information for a libel, have a constitu- 
tional right, if they think fit, to examine the 
innocence or criminality of the paper, not- 
withstanding there is sufficient proof given 
of publication. . . . [Sluppose we had lived 
in the reign of the Stuarts, and any of the 
great patriots in those days had, in a public 
place, charged the King and Government 
with divers acts of tyranny and oppression, 
and the Attorney-General for the Crown had 
prosecuted this paper for a libel, and the 
jury, upon the trial, had been told, that if 
the fact of publication and innuendos were 
proved, they must find the defendant guilty, 
and then the record had come back to the 
Court for them to decide, whether in point 
of law, this was a libel; the most upright 
Judge that ever sat must pronounce, accord- 
ing to the strict rules of law, that this was 
libel. . . . But the jury are not so restrained, 
because they resort to evidence, as by law 
they have a right; that is, to go according to 
their knowledge, and therefore, they may 
find that which by indictment is called false 
and seditious not to be so; they may indi- 
rectly say, “We know it to be true, and 
written for the most salutary purposes.”® 


In 1791, in reaction to the decision 
in Rex v. Shipley, 4 Doug. 73, 99 Eng. 
Rep. 774, (1784), Charles James Fox 
introduced a bill in the House of Com- 
mons that came to be known as the Fox 
Libel Act. When the bill got to the 
House of Lords, the members of Parlia- 
ment questioned the judges on the 
origin and the reasoning of why the 
jury was prohibited from deciding the 
main libel question. The members of 
Parliament were not satisfied with the 
response. The bill passed in 1792. It 
provided that, in cases of libel against 
the king, the jury was to give a general 
verdict “upon the whole matter.” 
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Early American History 

Shortly thereafter, the young govern- 
ment of the United States of America 
passed a sedition statute that allowed 
truth as a defense to be tried by the 
jury. However, prior to 1800, few of 
the individual states had statutes al- 
lowing the jury to hear evidence of 
truth in criminal libel cases. It was not 
long before this unsettled condition of 
the state laws presented a problem. 

In 1804, Harry Croswell was charged 
in New York with criminal libel of 
President Thomas Jefferson. The basis 
of the charge was that Mr. Croswell 
had published a paper called The Wasp 
in which he stated that Thomas Jeffer- 
son had paid James Callender to print 
a pamphlet in which Mr. Callender 
called George Washington “a traitor, a 
robber, and a perjurer,’ and called 
John Adams “a hoary-headed incendi- 
ary.” The trial judge followed the 
opinion of Lord Mansfield in Rex v. 
Shipley and limited the jury to a spe- 
cial verdict. In response to a motion for 
new trial, brought by defendant’s coun- 
sel, Alexander Hamilton (who had 
earlier represented John Zenger),? the 
appellate court divided evenly. There- 
fore, the opinion of Judge Kent, 
agreeing with Mr. Hamilton, that Mr. 
Croswell was entitled to a new trial so 
that the jury could decide the whole 
matter had no effect on the trial court’s 
decision. 

It did, however, have an effect on the 
legislature. Reacting to the fact that 
the Croswell decision was a divided 
one, the New York Legislature quickly 
adopted a statute similar to the Fox 
Libel Act pertaining to criminal libel. 
The statute provided:. 


That on every such indictment or informa- 
tion, the jury who shall have a right to 
determine the law and fact, under the direc- 
tion of the court, in like manner as in other 
criminal cases, and shall not be directed or 
required by the court or judge, before whom 
such indictment or information shall be 
tried, to find the defendant guilty, merely 
on proof of the publication by the defendant 
of the matter charged to be libelous,... . 
That in every prosecution for writing or 
publishing any libel, it shall be lawful for 
the defendant, upon the trial of the cause, 
to give in evidence, in his defense, the truth 
of the matter contained in the publication 
charged as libelous: Provided always, that 
such evidence shall not be a justification, 
unless, on the trial, it shall be further made 
satisfactorily to appear, that the matter 
charged as libelous was published with good 
motives and for justifiable ends.1! 


During the remainder of the 19th 


century, most states either adopted simi- 
lar statutes or constitutional provi- 
sions. About half of these amendments 
contained words to the effect: “In all 
suits and prosecutions for libel the 
truth thereof may be given in evidence, 
and the jury, under the direction of the 
court, shall determine the law and the 
fact.”12 The clear intent was to follow 
the Fox Libel Act, and to give back to 
the jury the right to hear evidence of 
truth in criminal libel cases and to 
decide whether the statements were 
libelous. 

However, the other half of the states 
adopted amendments that provided: 
“In all criminal prosecutions and civil 
actions for libels, the truth may be 
given to the jury; and if it shall appear 
to the jury that the matter charged as 
libelous is true and was published with 
good motives and for justifiable ends, 
the party shall be acquitted or exoner- 
ated,” or similar wording.!3 This type 
of wording gave the jury the right to 
hear evidence of truth in criminal libel 
cases just as it did in civil libel cases, 
but it went further and mixed the 
criminal libel defense of truth plus good 
motives, together with the civil libel 
defense which had required truth 
alone.!4 


Florida History 

In 1838, the territory of Florida 
adopted a constitution which provided 
in part: 
That in all criminal prosecutions and indict- 
ments for libel the truth may be given in 
evidence; and if it shall appear to the jury, 
that the libel is true, and was published 
with good motives, for justifiable ends, the 
truth shall be a justification; and the jury 
shall be the judges of the law and facts.!5 

This constitutional provision ad- 
dressed only criminal libel and, 
therefore, placed Florida with those 


states that followed the Fox Libel Act, 
without mixing the criminal libel and 
civil libel defenses. 

However, in 1885, the State of Flor- 
ida adopted a new constitution which 
provided in part: “In all criminal prose- 
cutions and civil actions for libel, the 
truth may be given in evidence to the 
jury, and if it shall appear that the 
matter charged as libelous is true, and 
was published for good motives, the 
parties shall be acquitted or exoner- 
ated”’!6 This revised constitution 
addressed both criminal and civil libel, 
and placed Florida with those states 
that had mixed criminal libel and civil 
libel defenses. 

In 1968, the problem was exacer- 
bated in Florida by a constitutional 
provision which replaced the word “li- 
bel” with the word “defamation” — a 
change which the revision commenta- 
tor says, “now explicitly contemplates 
both libel and slander—a technical im- 
provement.”!7 It would seem that a 
revision which changed the defense of 
slander from truth alone to truth plus 
good motives is more than just a techni- 
cal improvement. 


Recent History 

Beginning in 1964, the U.S. Supreme 
Court began to issue a number of opin- 
ions addressing libel.!®8 These cases 
have not only reaffirmed that truth 
alone is a defense to civil libel, but they 
have also held that, where public offi- 
cials or public figures are concerned, 
truth alone is a defense to criminal 
libel.!9 

These cases bring into question the 
validity of statutes and constitutional 
provisions requiring truth plus good 
motives as a defense to libel. In fact, 
several state courts, in following those 
U.S. Supreme Court decisions, have 
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struck down such provisions as being 
in violation of the U.S. Constitution.?! 
However, the U.S. Supreme Court 
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did leave open the question of whether 
the U.S. Constitution requires that 
truth alone be a defense to criminal 
libel in actions involving people who 
are not public officials or public fig- 
ures.22 Accordingly, one court has 
refused to strike down a criminal libel 
provision requiring a defense of truth 
plus good motives in a case between 
private persons.?% 


Conclusion 

Florida’s constitutional provision re- 
quiring truth plus good motives as a 
defense to defamation violates the U.S. 
Constitution with regard to 1) slander, 


2) civil libel, and 3) criminal libel of *"Y 


public officials and public figures. It is 
open to debate as to whether that 
provision also violates the U.S. Consti- 
tution with regard to criminal libel of 
private persons. However, if this mat- 
ter is brought to a court for a decision, 
striking the “with good motives” provi- 
sion entirely would probably be the 
best “technical improvement." 


1 Fia. Const. art. I, §4 (1968). 

2 Napier v. Daniel, 3 Bing. 78, 132 Eng. 
Rep. 339 (1836); Castle v. Houston, 19 Kan. 
417, 27 Am. Rep. 127 (1877); Ferdon v. 


Dickens, 161 Ala. 181, 49 So. 888 (1909); 


Courier-Journal Co. v. Phillips, 142 Ky. 378, 
134 S.W. 446 (1911); PoLLock, Law or Torts, 
p. 323 (1894). 
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BUSINESS LAW 


The Conversion of Money: 
The Ghost of Trover Still Haunts the Law 


here are few areas of tort 

law as subtle in their rules 

and nuances or as little un- 

derstood as the law of 
conversion.! Nowhere is this point bet- 
ter illustrated than in the judicial 
decisions addressing the circumstances 
in which a cause of action will lie for 
the conversion of money. 

The origin of the modern law of 
conversion lies in the old common law 
form of action of trover. The name 
“trover,’ which is derived from the 
French word “trouver” meaning “to 
find,” is indicative of the first cases in 
the late 15th century in which the 
action was recognized. Originally, tro- 
ver was designed for cases where goods 
had been lost and found, and were later 
converted by the finder to his own use. 
Before long, however, the action was 
extended, by the use of a fiction, to 
instances of wrongful detention of chat- 
tels which had not been lost and found. 
Although the plaintiff was still re- 
quired to aver that he was possessed of 
certain goods, that he casually lost 
them, that the defendant found them, 
and that the defendant did not return 
them, but converted them to his own 
use, the allegations of a loss and find- 
ing could not be contested.? 

Because coins or bills of money, like 
grains of corn, ordinarily are incapable 
of being distinguished from each other, 
it was impossible to prove that the 
money which the defendant had found 
was the same money that the plaintiff 
had lost, unless the specific money 
could be identified in some manner. In 
England, it was first held that no ac- 
tion in trover for conversion of money 
would lie unless it was in a “bag or 
chest.”3 Similarly, Southern Express 
Company v. Van Meter, 17 Fla. 783 
(1880), the earliest Florida decision to 
hold that money could be a subject of 
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conversion, involved the misdelivery of 
money in a sealed envelope. By the 
19th and early 20th centuries, many 
courts in this country had held that it 
was not necessary for money to be 
enclosed in a container to be subject to 
conversion, but the money still must 
have been earmarked, or must have 
been entrusted to the defendant’s care 
so that the defendant was obligated to 
deliver the identical money in specie.4 

As a result of the evolution of the 
economic system in this century, the 
requirement of “identification” has be- 
come greatly complicated. Seldom in 
conversion cases today are courts con- 
fronted with a particular piece of 
money, such as a coin or bill, which has 
been converted. Instead, the courts 
tend to examine whether the money 
involves, in the words of one court, 


“identified or segregated sources from 
which money has come or types of 
accounts into which money has been 
deposited.”5 


Current Law 

The leading Florida case addressing 
the conversion of money is Belford 
Trucking Co. v. Zagar, 243 So.2d 646 
(Fla. 4th DCA 1970). In Belford Truck- 
ing, the plaintiff, a truck driver, sought 
to recover from a trucking company, 
based on a theory of conversion, com- 
missions received from freight charges 
and certain expenses incurred in pur- 
chasing or operating his truck-tractor. 
The parties had operated under an 
agreement for a number of months 
which addressed these issues. In hold- 
ing that the plaintiffs remedy was for 
breach of contract, rather than conver- 
sion, the court, at 648, stated: 


The requirement that the money be identi- 
fied as a specific chattel does not permit as 
a subject of conversion an indebtedness 
which may be discharged by payment of 
money generally. . . . Therefore, where the 
parties have an open account, and the defen- 
dant is not required to pay the plaintiff 
identical monies which he collected, there 
can be no action in tort for conversion. . . 
A mere obligation to pay money may not be 
enforced by a conversion action. . . and an 
action in tort is inappropriate when the 
basis of the suit is contract, either express 
or implied . . . (citations omitted). 


The court further explained that 
money was capable of identification 
“where it is to be delivered at one time, 
by one act and in one mass, or where 
the deposit is special and the identical 
money is to be kept for the party 
making the deposit, or where wrongful 
possession of the property is obtained.” 

An increasingly popular cause of ac- 
tion in recent years in commercial 
cases in Florida has been a claim for 
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statutory civil theft. In Rosen v. Mar- 
lin, 486 So.2d 623 (Fla. 3d DCA 1986), 
the Third District Court of Appeal, 
relying on Belford Trucking, held that 
a joint venturer had no basis for recov- 
ery for civil theft or conversion arising 
from the failure of the other joint ven- 
turer to pay plaintiff sums due from the 
sale of a shopping center owned by the 
joint venture. The court concluded 
since there was a partnership agree- 
ment between the parties which ad- 
dressed the question of the amounts 
due, there could be no liability for civil 
theft. It held, in expansive language, 
that trebling of damages under the civil 
theft “is only warranted when there is 
no contractual relationship between 
the parties.” Id. at 624. The court 
further heid that, as a matter of law, 
no conversion had occurred since a 
“breach of contract to pay money in 
general does not constitute a conver- 
sion under Florida law.” Id. at 626. 

Some courts following Rosen have 
held that a contractual relationship 
between the parties negates a claim for 
civil theft under any circumstances,’ 
although there is a recent judicial trend 
which suggests trebling of damages for 
civil theft is not precluded by a contrac- 
tual relationship which is separate, 
distinct, and incidental to the conduct 
constituting the conversion.’ Regard- 
less of the rule with respect to civil 
theft, it seems clear that the existence 
of a contract, express or implied, will 
not in itself defeat a claim for conver- 
sion. Indeed, in many, if not most, of 
the decisions in which claims for con- 
version of money have been sustained, 
the parties have stood in contractual 
relationship. In these cases, the courts 
have invoked the old common law re- 
quirement of identification to distin- 
guish those actions which are thought 
more appropriately brought in contract 
from those in which recovery is proper 
in tort for conversion. 

Claims for conversion of money have 
been upheld in a large variety of cir- 
cumstances. The courts have sustained 
actions for conversion in many cases 
where the money is required, either by 
contract or by the relationship between 
the parties, to be kept in a special 
account or to be held in trust or used 
for a particular purpose. For example, 
agents who fail to remit funds to their 
principals which have been required to 
be kept segregated in special accounts 
or held in trust may be liable for 
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conversion.? A bailee who receives 
money for safekeeping or with instruc- 
tions that it be used for a specific 
purpose may be liable if the money is 
lost or used for a different purpose.!? 
Similarly, a creditor who is sent money 
with instructions to apply it to a par- 
ticular debt may be liable for conver- 
sion if he applies it to some other 
debt.1! Indeed, whenever the terms of 
a contract between the parties require 
one of the parties to maintain funds in 
trust or for a particular purpose, the 
failure of a party to keep such funds or 
to use them for the specified purpose 
may amount to a conversion, even 
though the same conduct may also 
constitute a breach of contract.!2 

An obligation to keep funds intact 
has also sometimes been implied when 
the defendant stands in a fiduciary 
relationship with the plaintiff.!5 An- 
other instance when courts have 
implied an obligation to keep money 
intact or identified is when a party to 
a contract has obtained money through 
fraud and without any intention of 
performing the contract at the time it 
was formed. In this circumstance, the 
courts reason the defendant had no 
right to the money and have implied 
an obligation immediately to return it 
to the plaintiff.14 

On the other hand, when the parties 
do not stand in a fiduciary relationship 
and the contract between them does 
not require the funds to be segregated 
or held in trust, the courts have found 
that the obligation is merely to pay 
money in general and, therefore, is not 
the subject of a conversion.!5 

Although the relationship between a 
bank and a depositor or other customer 
is ordinarily merely one of debtor and 
creditor which will not support an ac- 
tion for conversion,!® a bank has been 
held liable for conversion for failure to 
pay monies from an escrow account,!7 
or for offsetting sums in an escrow or 
trust account to debts due from a cus- 
tomer. }8 

Other circumstances where the 
courts have found money subject to a 
conversion include when a joint tenant 
appropriates money which is jointly 
owned or held in a joint account,!9 or 
when a party has assigned a right to 
payment, but refuses to remit payment 
he subsequently receives to the as- 
signee.2° A mistaken payment will also 
support an action for conversion, de- 
spite the existence of a contractual 
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relationship between the parties.?! 


Practice Pointers 

In a commercial dispute, the ability 
to assert a claim for conversion of 
money can afford a plaintiff substantial 
advantages. Since corporate officers 
and agents are personally liable to 
third parties for their tortious acts,?2 
they may be sued directly for conver- 
sion even if the corporation is the party 
to the contract which has allegedly 
been breached. Punitive damages are 
also recoverable for conversion under 
appropriate circumstances.2? Moreover, 
recovery in conversion does not require 
the enhanced standard of proof “by 
clear and convincing evidence;”4 or a 
showing of criminal intent,25 which is 
necessary for recovery under the civil 
theft statute. 

Plaintiffs counsel in a commercial 
case should, therefore, consider the 
availability of a claim for conversion of 
money. In the event that a conversion 
claim appears to be warranted, despite 
the skeletal allegations in the form 
complaint approved by the Florida Su- 
preme Court,”6 plaintiff's counsel would 
be well advised at the outset of the case 
to carefully frame the allegations of his 
initial pleading, and through discovery 
to begin to develop the facts, to coincide 
with the factual patterns in which 
courts have held money to be subject 
to conversion. From the defendant’s 
perspective, the argument should be 
made, and the facts developed, to show 
that the parties did not contemplate 
any specific money would be kept iden- 
tified, immutable, or inviolate. When a 
contract is involved, as is often the 
case, defense counsel should argue that 
the agreement contemplates only a gen- 
eral obligation to pay money, and does 
not require payment from a specific or 
identified fund so as to support a claim 
for conversion. 


Conclusion 


In determining whether a claim for 
conversion of money will lie, the courts 
continue to employ the concept of “iden- 
tification,” which developed centuries 
ago under the common law action of 
trover. This task has been complicated 
in an age in which commercial transac- 
tions are usually carried out through 
intricate and sophisticated financial 
channels, rather than by a simple ex- 
change of bills or coin in specie for 


property or services. Moreover, the re- 
quirement of identification has been 
employed less by modern courts as a 
concept of property, to distinguish 
when money, as a tangible chattel or 
res, may be converted, but to delineate 
when an action for conversion may be 
brought despite the existence of a con- 
tractual relationship between the par- 


ties. In this sense, although the old 
form of action of trover is dead, its 
ghost still haunts this realm of the 
law.0 
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inghouse, when it should have been paid 
directly to plaintiff). 

22 Dade Roofing and Insulation Corp. v. 
Torres, 369 So.2d 98 (Fla. 3d D.C.A. 1979); 
see White-Wilson Medical Center v. Dayta 
Consultants, Inc., 486 So.2d 659 (Fla. 1st 
D.C.A. 1986). 

23 Punitive damages are allowable when 
circumstances surrounding the conversion 
show fraud, malice, deliberate violence or 
oppression or are such gross negligence as 
to indicate a wanton disregard of the rights 
of others, or when the wrong partakes of a 
criminal character. Foley v. Dick, 436 So.2d 
139 (Fla. 2d D.C.A. 1983); Doral Country 
Club, Inc. v. Lindgren Plumbing Co., Inc., 
175 So.2d 570 (Fla. 3d D.C.A. 1965), cert. 
denied, 179 So.2d 212 (Fla. 1965). 

24 Fra. Star. §772.11 (1989). 

25 City of Cars, Inc. v. Simms, 526 So.2d 
119 (Fla. 5th D.C.A. 1988), rev. denied, 
Simms v. City of Cars, Inc., 534 So.2d 401 
(Fla. 1988); State v. Dunmann, 427 So.2d 
166 (Fla. 1983). 

26 Form 1.939. 
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Adoption Options: 


PUBLIC INTEREST LAW 


Open or Closed Alternatives in Procedures 


eenaged adopted children 

are often tormented by un- 

answered questions about 

their birthparents, their ge- 
nealogy, and their desire to “fit in” to 
family reality. It is not too uncommon 
an occurrence to hear of a teen’s resort- 
ing to anti-social and self-destructive 
behavior because of an unquenchable 
thirst for even the slightest bit of infor- 
mation concerning her or his “begin- 
nings.” As the adopted child reaches 
the age of searching for personal iden- 
tity, the search is magnified by not 
being able to know basic and simple 
answers such as: Why did my 
birthmother choose to give me away? 
Was I loved? What was my birthdad 
like? Why didn’t my birthparents 
marry and keep me? 

Often an urgent need for medical and 
genetic history of a child is frustrated 
by difficulties in locating vital informa- 
tion on birthparents, because of the 
statutory confidentiality surrounding 
adoptions. Although release of confiden- 
tiality is provided by statute, the 
procedures outlined for the protection 
of confidentiality often frustrate the 
medical urgency. F.S. Ch. 63.162 pro- 
vides for disclosure of confidential 
information pertaining to an adoption 
under certain circumstances, and the 
court may, for good cause, and in the 
best interests of the minor child, permit 
disclosure of confidential information. 


Closed Adoptions 

Most adoptions are “closed” adop- 
tions, in which the birthparent(s) and 
adoptive parents have no communica- 
tion either before or after the adoption. 
The adoption match between 
birthmother and adoptive parents is 
done through an agency or intermedi- 
ary. The cloak of confidentiality 
remains throughout the child’s and 


Open adoption 
represents an 
open window of 
hope for 
formation of 
a bond 
between 
birthmother, 


adoptive parents, 
and the child 


by Judy Antell Fuller and 
Susan L. Stockham-Mosca 


adoptive parent’s lives. Often the adop- 
tive parents are given extremely 
sketchy information about the 
birthmother, and thus have misconcep- 
tions of the birthmother and the 
circumstances surrounding her deci- 
sion to release the child for adoption. 
When adoption procedures have been 
“closed” and a child over 18 wishes to 
inquire into the identity and location 
of birthparents, such inquiry can be 
time-consuming, burdensome, and 
agonizingly frustrating. The Florida 
Adoption Registry, established through 
F.S. Ch. 382.51, is one vehicle to dis- 
cover such identity. The registry is 
available to adoptees who are at least 
18 years old, adoptive parents, natural 
siblings, maternal or paternal grand- 
parents, and a minor child through 
request by the adoptive parents. Under 
the Florida Adoption Registry, no infor- 


mation will be released until the 
registry receives waivers of confiden- 
tiality from both the child and the 
birthparent(s). Therefore, if an adoptee 
requests confidential identity informa- 
tion, that request may stay on “hold” 
until such time as the birthmother 
registers. Such a passive system of 
inquiry may mean months or years 
before such a union of identities is 
made. 

In contrast to the “passive” regis- 
tries, registries such as the Interna- 
tional Soundex Reunion Registry, 
OASIS, and ALMA take an “active” 
direction in its information assimila- 
tion processes, by aggressively assist- 
ing in the search. Registrants must be 
18 years old, and once registration has 
occurred the name remains active un- 
less a union occurs or a request to 
remove the name is made. As a safe- 
guard to the other party’s confiden- 
tiality, some registries have systems for 
placing a “hold” on release of informa- 
tion. For example, a match may be 
made, but perhaps the birthmother is 
married, has a second family which 
includes a young child, and does not 
wish to have her identity released at 
the present time, so a “hold” will be 
placed on the match until the 
birthmother chooses the appropriate 
time to disclose her identity. These 
private registry systems can be found 
locally and nationally. Several have 
medical alert and genetic outreach pro- 
grams to assist in critical life-threaten- 
ing situations. Often, however, these 
registries are not available to third 
parties such as intermediaries or guardi- 
ans ad litem, leaving private investiga- 
tion the only avenue of search. 

Recently, one of the authors of this 
article was appointed by the court as 
guardian ad litem to assist a minor 
child to locate her birthmother. 
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Because this particular adoption had 
been a “closed” adoption, the author 
operated under F.S. Ch. 63.162 by peti- 
tion to the court. The child was in need 
of this information for medical reasons 
and time was critical. After some crea- 
tive investigation by a private investi- 
gator, the birthmother was located 
through members of her family. 
Throughout this investigatory period, 
close contact was maintained between 
the child, the child’s doctor, and the 
guardian ad litem. Out of overwhelm- 
ing love and concern for the difficulties 
the child was experiencing because of 
her desire to know her “roots,” the 
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birthmother consented to a series of 
meetings in the author’s office. The 
assistance of the child’s doctor during 
these meetings was extremely benefi- 
cial. The child had wanted the adoptive 
parents to meet the birthmother as 
well. These adoptive parents had expe- 
diently pursued this reunion to help in 
their child’s quest for personal identity. 
The first highly emotional meeting was 
between the child, mother, guardian, 
and doctor. There was an incredible 
sense of release of time-locked tension 
as their gazes locked in those first 
moments. They spoke quickly and in- 
tently about their lives apart. Many of 
those haunting basic questions were 
answered by words spoken and expres- 
sions unspoken. 

With the child in another room, the 
adoptive parents and birthmother met 
with the doctor and guardian. As the 
awkward and heart-warming encoun- 
ter progressed, the adoptive and 
birthmothers exchanged their thoughts 
about the misconceptions which had 
lasted in their minds for so many years. 
So much of the tension and frustration 
of this reunion could have been avoided 
had there been some initial confidential 
communication between the birth- 
mother and adoptive parents. 

Birthmothers often fear for the care 
and safety of the child they release for 
adoption to an intermediary or agency. 
When nothing is known of the adoptive 
parents, that fear is real and continu- 
ing. Adoptive parents who see their 
child grow up wonder about the role of 
genetics in their child’s development. 
In closed adoption proceedings there 
are so many areas of doubt. An enlight- 
ening alternative procedure is that of 
“open adoption.” 


Open Adoptions 

The term “open” adoption is often 
misconstrued to mean that the adop- 
tion is no longer confidential, i.e., that 
the names, addresses, and all informa- 
tion about birthmother and adoptive 
parents is revealed. Actually and sim- 
ply, an “open” adoption means that 
there is some form of direct communi- 
cation between the birthmother and 
adoptive parents. The communication 
can take many forms. Letters or biogra- 
phies written by the parties can be read 
by the intermediary or can be ex- 
changed by the parties prior to or after 
the birth of the child. The birthmother 
may explain the reasons she is releas- 
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ing the child to another’s care. 

The adoptive parent’s letter may ex- 
plain their desire to have the child and 
their attitudes in child rearing. Some 
biographies include information about 
the family members, educational back- 
ground, and occupations. This gives the 
birthmother a feel for the potential 
home environment in which she is choos- 
ing to place the child. When matching 
birthmothers with prospective adoptive 
parents, birthmothers are most inter- 
ested in considering applications in 
which the adoptive parents have writ- 
ten such a biography. Sometimes 
photographs are included in the initial 
letter. 

The “open” communication can be on 
a one-time basis, or more frequently if 
desired, and can be through the inter- 
mediary or directly between the 
parties. Usually, the correspondence is 
generically addressed “Dear 
Birthmother” or “Dear Friend,” or by 
first names, if known, or by using a 
pseudonym. Others may decide to meet 
prior to the birth of the child to become 
acquainted with one another. Some- 
times they agree to an “open place- 
ment” which means the parties are 
together at or around the time the child 
is placed with the adoptive couple. Oc- 
casionally, the adoptive parents are 
even present at the birth of the child. 
The means of communication, and the 
depth, frequency, and creativity of com- 
munication is only limited by the 
desires of the parties. Any one of these 
types of communications constitutes an 
“open adoption” while still maintaining 
confidentiality in most instances. 

The feelings expressed by the partici- 
pants in an open adoption toward one 
another bond their commitment to one 
another, the child, and the adoption 
process. Even in situations in which 
there has been only one communica- 
tion, should there come a time when 
the parties desire waiver of full confi- 
dentiality, though years have passed, 
both the birthmother and the adoptive 
parents know something about each 
other. This knowledge greatly reduces 
the anxiety, tension, and fears of an 
eventual meeting. 

Psychologists who are involved in the 
process believe that the open adoption 
procedure may very well have immense 
emotional benefits for all parties in- 
volved, especially the child. An open 
adoption provides the adoptive couple 
and the birthmother an opportunity to 
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develop a relationship of trust prior to 
the time the birthmother and adult 
child have developed one. This trust is 
then communicated to the child by the 
adoptive couple when they tell the child 
of his or her adoption with positive 
feelings toward the birthmother as a 
result of dealing with her as a person 
through their direct communications 
and not merely as someone about 
whom they received medical, social, 
and genetic data from the intermediary 
or agency. When the child asks the 
question, “why was I given up for 
adoption?” often the adoptive parent 
can answer this by sharing the 
birthmother’s own words either from a 
letter or conversation they had with 
her. This assures the child that he or 
she was not unloved, but was placed for 
adoption out of an abundance of love 
and concern for the child’s life. Such 
assurance is even more critical during 
the tumultuous teen years when the 
child’s search for individual identity is 
so critical. 

Thirty years ago women made the 
decision to place a child for adoption, 
perhaps to conceal an untimely preg- 
nancy, to protect their own and their 
family’s reputation, and to protect the 
child from the stigma of illegitimacy. 
Today, a child born out of marriage no 
longer bears such stigma, nor does the 


birth family feel the same need to 
“cover” the mistake. The choices of 
abortion and single parenting are more 
acceptable. Thus, it cannot be assumed 
that a birthmother placed the child for 
adoption because the child was un- 
wanted or unloved. Birthmothers 
choose to place children for adoption 
today for different reasons. It is to be 
remembered that birthparents aren’t 
uncaring baby machines as they so 
often are perceived. Similarly, it should 
not be assumed that birthmothers for- 
get about their children and simply 
desire to place them for adoption and 
“get on with life.” Birthmothers don’t 
forget! The decision to place the child 
is a tremendously painful and difficult 
one. Providing the birthmother with 
communication from the adoptive cou- 
ple enables her to feel comfortable with 
her selection of the home and family in 
which her child will be raised. 

Open adoption procedures provide 
the birthmother and adoptive couple 
with an opportunity to participate di- 
rectly in the adoption process, while 
still maintaining their confidentiality. 
Once given the option, it has been the 
author’s experience that most partici- 
pants in the adoption process will 
choose to open the lines of communica- 
tion and thereby ease the anxiety 
caused by the unknown. It is also 


recommended to both adoptive couples 
and birthparents that they attend sepa- 
rate support groups. The adoptive 
couples support group in the Sarasota 
area addresses issues regarding the 
adoption procedures, types of adop- 
tions, available literature for adoptive 
parents and children, methods of com- 
municating the adoption to the child, 
etc. The birthmothers support groups 
offer such help as grief counseling, how 
to communicate with adoptive parents 
or children, and discussing adoption 
with family and friends. In Sarasota, a 
joint meeting of these two groups is 
usually scheduled at least once a year 
to provide an opportunity to share their 
different perspectives of the adoption 
process. If such support groups are not 
available in your area, consider start- 
ing one. 


An Open Window 

So often the closed adoption proce- 
dure, cloaked in fear, anxiety, and 
frustration, seems to lead to a closed 
door. While the open adoption system 
for some may seem difficult and uncom- 
fortable, it represents an open window 
of hope for the formation of a bond of 
trust and understanding between 
birthmother, adoptive parents, and the 
child both now and in the future.J 
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ADMINISTRATIVE LAW 


Contract Bid 


Resolution Procedures— 


Points of Entry/Points of Confusion 


n 1981, the legislature amended 

the Florida Administrative Proce- 

dure Act, adding a provision 

which required state agencies to 
adopt procedural rules governing pro- 
tests which may arise during the 
process of bidding state contracts. Par- 
ties adversely affected by agency action 
during bid solicitation or contract 
award processes would be given the 
opportunity to avail themselves of an 
expedited administrative hearing. The 
final draft of the original APA, com- 
pleted by the Florida Law Revision 
Council in 1974, contained no specific 
provision to resolve bid protests.! This 
meant that parties aggrieved by agency 
action during the bid solicitation or 
contract award processes had to rely 
on F.S. §120.57 for relief.2 Following 
the 1981 amendment, administrative 
law practitioners looked forward to util- 
izing F.S. §120.53(5) as a mechanism 
for swift resolution of protests which 
previously had languished under for- 
mal hearing requirements. Unfortu- 
nately, the effectiveness of the statute 
has been hampered by uncertainty con- 
cerning the point when a party must 
commence a proceeding, or lose the 
right to challenge agency action. 

For example, assume a client’s bid 
or contract proposal has been rejected 
by a state agency. This type of agency 
decision is categorized statutorily as 
an “other agency decision” under the 
statute and is governed by FS. 
§120.53(5)(a)(3). This subsection of the 
statute provides that notice of an 
agency decision or intended decision 
must be given either by posting the bid 
tabulation at the location where the 
bids were opened or by certified U.S. 
mail, return receipt requested. Addi- 
tionally, F.S. §120.53(5) provides that 
the agency’s notice must contain the 
following wording: “Failure to file a 


The inconsistency 
between FS. 
$120.53(5) and 
agency rules and 
practice can be a 
pitfall or serve as a 
useful tool 


by Frank A. Shepherd 
and Valerie F. Settles 


protest within the time prescribed in 
§120.53(5), Florida Statutes, shall con- 
stitute a waiver of proceedings under 
Chapter 120, Florida Statutes.” 

This language is said to give the 
unsuccessful party a clear point of en- 
try into administrative proceedings. 
Courts have held uniformly that agen- 
cies must strictly follow these notice 
requirements. In Capital Copy, Inc. v. 
University of Florida, 526 So.2d 988 
(Fla. lst DCA 1988), the agency failed 
to include the required language in its 
posted notice of decision. The court 
reversed the agency’s order which had 
dismissed the bidder’s protest for un- 
timely filing and held that by omitting 
the required statutory language, the 
agency failed to grant the bidder a clear 
point of entry. Its time for protesting 
had not begun to run, so the protest 
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was timely. 

The First District Court of Appeal 
held similarly in the case of Northrop 
and Northrop Building Partnership v. 
State, Department of Corrections, 528 
So.2d 1249 (Fla. lst DCA 1988). The 
agency claimed again that the bidder 
had waived its right to an F.S. §120.53 
hearing because its written protest had 
not been timely filed. Holding that an 
agency’s telephone call advising the 
bidder of its final decision did not meet 
the statute’s notice requirements, the 
court said: 

Since the DOC failed to provide notice of its 
decision as required by 120.53(5), Northrop’s 
delay in filing its written protest did not 
constitute a waiver of Ch. 120 proceedings. 
Accordingly, its formal protest should not 
have been denied as untimely. Capital Copy, 
Inc. v. University of Florida, 526 So.2d 988 
(Fla. Ist DCA 1988). See also §120.68(8), 
Fla. Stat. 

Northrop and Northrop Building Part- 
nership, 528 So.2d at 1250. 

An aggrieved bidder must act 
promptly and file a written notice of 
protest within 72 hours after it receives 
appropriate notice of the agency’s deci- 
sion. It may be brief, stating only that 
“IT protest.” A formal written protest 
must then be filed with the agency 
within 10 days of the filing of the notice 
of protest, which states with particular- 
ity the facts and law on which the 
protest is based. See F.S. §120.53(5)(b). 
These bidders’ requirements have also 
been strictly interpreted by the courts. 
In the case of Xerox Corporation v. 
Florida Department of Professional 
Regulation, 489 So.2d 1230 (Fla. 1st 
DCA 1986), the agency posted a final 
bid tabulation which prompted a bid- 
der’s notice of protest. Subsequently, 
the agency notified the bidder of its 
final decision by letter. The bidder filed 
a second notice of protest upon receipt 
of the letter, followed within 10 days 
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by a formal written protest. The agency 
rejected the formal written protest as 
being untimely filed because it was not 
filed within 10 days of the filing of the 
bidder’s first notice of protest. The 
court upheld the agency’s order of dis- 
missal stating: 

Appellant contends that the October 2, 1985 
letter from DPR was the first notice of an 
intended decision, arguing that its protest 
was thereafter timely filed. However, appel- 
lant had earlier initiated the protest 
procedure by filing a notice of protest upon 
posting of the bid tabulation. Section 
120.53(5)(b) requires that a formal written 
protest then be submitted within ten days; 
appellant did not comply with this require- 
ment, and section 120.53(5)(b) clearly 
provides that such failure constitutes a 
waiver of proceedings under Chapter 120. 
(Footnotes omitted.) 

Xerox Corporation, 489 So.2d at 1231. 

Additionally, case law has upheld 
utilization of the statute for resolution 
of bidders’ objections to an agency’s bid 
specifications. In Capeletti Bros., Inc. 
v. Department of Transportation, 499 
So.2d 855 (Fla. 1st DCA 1986), the 
court held that the bidder who pro- 
tested the agency’s final contract award 
had waived its right to protest the 
contract specifications by waiting until 
the final award to file its protest. In 
upholding the agency’s order of dis- 
missal, the court stated: 

The proper procedure for contesting the 
WBE goal for this specific project was by 
filing a bid solicitation protest within sev- 
enty-two hours of receipt of the project plans 
and specifications. Rule 14-25.04(1), 
Fla.Admin. Code. The evidence reflects that 
Capeletti had the plans and specifications 
at least two weeks prior to the bid-letting 
and failed to make any objection to the 
contract goals. The purpose of the bid solici- 
tation protest provision is to allow an 
agency, in order to save expense to the 
bidders and to assure fair competition 
among them, to correct or clarify plans and 
specifications prior to accepting bids. A fail- 
ure to file a timely protest constitutes a 
waiver of chapter 120 proceedings. Section 
120.53(5), Florida Statutes (1985). See also 
Cianbro Corp., et al. v. Jacksonville Trans- 
portation Authority, et al, 473 So.2d 209 
(Fla. 1st DCA 1985). 

Capeletti Bros., 499 So. 2d at 857. 

If the bidder and the agency cannot 
resolve a formal written protest within 
seven days of filing and there are no 
issues of material fact, the outcome will 
be decided through an informal pro- 
ceeding under F.S. §120.57(2). E.M. 
Watkins & Co. v. Board of Regents, 414 
So.2d 583 (Fla. 1st DCA) pet. for rev. 
den., 421 So.2d 67 (Fla. 1982). If dis- 
puted issues of material fact are 
present, F.S. §120.53(5)(d) provides 


that the protest must be referred to the 
Division of Administrative Hearings for 
an expedited formal proceeding under 
F.S. §120.57(1). Accordingly, both ad- 
versely-affected parties and state 
agencies must carefully observe the 
statutory admonitions concerning no- 
tice and protests which, on their face, 
appear to be clear. Problems arise, 
however, with the rules which certain 
agencies have adopted to implement 
the statute. 


Two Points of Entry? 

The statute appears to direct an 
agency to grant a point of entry to an 
aggrieved party at any time after a 
notice of decision is given to that party 
during a bid or proposal evaluation, but 
no later than the time of posting of the 
bid tabulation.’ There is no provision 
stating that the earlier of these events 
controls. Therefore, it may be reason- 
able to assume that the legislature 
intended to give agencies the discretion 
to grant more than one point of entry. 

The Fifth District Court of Appeal 
appears to have upheld this “two points 
of entry” theory in the case of SWS 
Partnership v. Florida Department of 
Corrections, 567 So.2d 1048 (Fla. 5th 
DCA 1990). In this case, the Depart- 
ment of Corrections sent SWS Partner- 
ship a “written notification of award” 
(the “letter”) after the posting of the 
award. The bidder, using the letter as 
its point of entry, filed a notice of 
protest with the agency. The agency 
dismissed the protest as untimely, con- 
tending that the posting of the bid 
tabulation, not the bidder’s receipt of 
the letter, constituted the bidders’ point 
of entry. While the court did not specifi- 
cally state that the statute grants two 
points of entry, it did hold: 

In this case, there was both posting and 
written notice. A provision that the first of 
these events to occur would control is con- 
spicuously absent from the statute. The 
DOC argues that because its letter did not 
contain the required statement of protest 
rights, it should not be deemed “notice,” 
merely a “courtesy letter.” Given, however, 
that the DOC chose to use the term “your 
written notification” in its August 11, 1989, 
letter, and given that notice of final agency 
action is intended to create a clear point of 
entry into the protest procedure rather than 
a trap for the unwary, we conclude appel- 
lant’s protest, filed with DOC the day after 
appellant received the DOC’s letter, was 
timely. 
SWS Partnership, 567 So.2d at 1049- 
50. 

The decision implies that either the 
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posting or the written notice could have 
been the point of entry, as long as it 
was clear to the affected party. 

This construction of the statute 
would support the laudable position 
that, if an agency has erred in a bid or 
contract evaluation process by mistak- 
enly eliminating a party, its action 
could be corrected before final posting 
by allowing the wrongly rejected bidder 
or proposer to get “back in the ball 
game” without the need to rebid the 
contract. This position also allows bid 
protest decisions which might result in 
a rebid or reproposal to be made before 
final bid tabulation, when pricing be- 
comes public information. 

It is arguable, however, that grant- 
ing a point of entry before final posting 
or decision could considerably delay 
agency operations. An agency’s receipt 
of a formal written protest stops the bid 
solicitation or contract award process 
until the protest is resolved.4 Possibly 
in an effort to prevent inevitable delay 
in the contract bid resolution proce- 
dure, some agencies have chosen to 
limit by rule all points of entry until 
final bid tabulation or contract award. 
Instead of utilizing the flexibility of- 
fered by the statute, certain agencies, 
including the Florida Department of 
Transportation, grant a point of entry 
with respect to decisions awarding con- 
tracts only at the time of posting of the 
tabulation or contract award.5 Unfortu- 
nately, some agencies do not always 
follow their own rules. 


The Department of 
Transportation Experience 

Let’s assume further that your cli- 

ent’s bid has been rejected by the 
Florida Department of Transportation 
prior to final tabulation. The DOT’s 
rule, Rule 14-25.024(2) of the Florida 
Administrative Rules, says: 
Any person adversely affected by the in- 
tended decision of the Department [of 
Transportation] to award a contract or to 
reject all bids shall file a notice of protest, 
in writing, within 72 hours after the posting 
of the bid tabulations or within 72 hours 
after receipt of the notice of intended deci- 
sion. . . . (Emphasis supplied.) 

The DOT has chosen to draft its rule 
more restrictively than the statute. The 
rule applies only where there is an 
intended decision to award a contract 
or reject all bids, and then, only if a 
person is adversely affected by one of 
those two intended decisions.6 Though 
limiting DOT’s options concerning no- 


tice to bidders or proposers of their 
clear points of entry, the rule promotes 
decisionmaking followed by a simple, 
swift resolution point for all disputes 
followed by either contract implementa- 
tion or reprocurement. 

Unfortunately, DOT customarily fol- 
lows the statutory notice provisions, as 
opposed to its own rule. It routinely 
rejects a bid or contract proposal before 
final tabulation or decision. This prac- 
tice can be a source of confusion when 
a lawyer must advise a client who has 
received an early DOT bid or proposal 
rejection. Do you tell the client who has 
been rejected prior to final tabulation 
to notify the DOT in writing that the 
notice constitutes gratuitous informa- 
tion? This permits the client to wait 
until the end of the process to see 
whether an award is actually made and 
to review the prices submitted by other 
bidders before deciding whether to 
spend valuable time and resources on 
an F.S. §120.53 protest. Suppose your 
client chooses to jump into the “protest 
jungle” as soon as his bid is rejected, 
and then voluntarily dismisses the pro- 
test before a final order is issued by the 
agency. Can the bidder later file a 
notice of protest within 72 hours of the 
posting of the bid tabulation or notice 
of intended decision to award or reject, 
by arguing that the first point of entry 
given was gratuitous and, in any event, 
no res judicata bar arises from the 
early protest because he did not reach 
the end of the dispute process? Alterna- 
tively, suppose that the DOT serves a 
notice of rejection to a vendor prior to 
contract award or rejection of all bids, 
and advises that the point of entry will 
be at the later time. Can the vendor 
invoke the statute and file a notice of 
protest within 72 hours, despite no 
agency offer of a clear point of entry? 
As one can see by these examples, 
confusion can occur in some agencies’ 
processes and the sign posts, which at 
first appear to be simple and clear, can 
really become quite blurred. 

A valid argument can be made that 
if notice of a clear point of entry is 
given by DOT or a similarly-situated 
agency at any other time than that 
provided in its rule, that point of entry 
is premature and a nullity. Florida 
agencies must honor their rules until 
they are amended or abrogated. De- 
carion v. Martinez, 537 So.2d 1083, 
1084 (Fla. 1st DCA 1989); Gadsden 
State Bank v. Lewis, 348 So.2d 343, 


345, n. 2 (Fla. lst DCA 1977). Indeed, 
if an agency’s action is inconsistent 
with its rules, an appellate court must 
remand the case to the agency. FS. 
§120.68(12)(b); Decarion, 537 So.2d at 
1084. Using this reasoning, a rejected 
vendor could, under DOT’s rules, 
choose to consider notice of a clear point 
of entry received before posting of the 
bid tabulation to be gratuitous, and 
wait for the final posting to see whether 
all bids or proposals were rejected, or 
the bid or proposal accepted was one 
which the vendor could not beat in any 
event. Of course, it is risky to advise a 
client to walk away from a perceived 
point of entry. Alternatively, if a re- 
jected bidder or proposer decided that 
it should have protested a DOT rejec- 
tion which came before the bid 
tabulation, a practitioner can use this 
same reasoning to attempt to file a 
protest once the final bids are tabu- 
lated. 

In any event, this not-so-obvious 
inconsistency between the statute and 
certain agencies’ rules and practice is 
one of which a practitioner should be 
aware. Though it can be a pitfall, it can 
also serve as a useful tool in imple- 
menting a strategy for a statutory bid 
protest.0 


1 A. ENGLAND & L. Levinson, Forma ApMIN- 
ISTRATIVE Practice MANuAL, vol. 3, Appendix, 
(1979). 

2 See United States Service Industries — 
Florida v. State of Florida Department of 
Health & Rehabilitative Services, 383 So.2d 
728 (Fla. lst D.C.A. 1980) (informal proceed- 
ing), and Solar Energy Control, Inc. v. State 
of Florida Department of Health & Rehabili- 
tative Services, 377 So.2d 746 (Fla. 1st 
D.C.A. 1979) (formal proceeding). 

3 Agencies typically reject a bid or pro- 
posal before final bid tabulation due to 
various reasons, including failure to qualify, 
failure to be responsive, and failure to meet 
technical agency requirements before the 
final bids are tabulated or the final award 
is made. 

4The agency head has the right to con- 
tinue the process if the determination is 
made, in writing, with particularity that the 
process must continue to avoid immediate 
and serious danger to the public health 
safety and welfare. Fa. Star. §120.53(5)(c); 
Department of Transportation v. Groves- 
Watkins Constructor, 530 So.2d 912 (Fla. 
1988); Cianbro Corp. v. Jacksonville Trans- 
portation Authority, 473 So.2d 209 (Fla. 1st 
D.C.A. 1985). 

5Fia. Apmuvy Rutes 1-4.005 (Department 
of State); 2-1.015 (Department of Legal Af- 
fairs); 10-13.007 (Department of Health and 
Rehabilitative Services); 12.2-0095 (Depart- 
ment of Revenue); 16M-3.002(2) (Depart- 
ment of Natural Resources); 20-105.002 
(Department of Citrus); 21-17.003 (Depart- 
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ment of Professional Regulation); and 38- 
43.005 (Department of Labor and Employ- 
ment Security) are some examples of rules 
that track the language in 
§120.53, (1989). Apmin. Rutes 4F-1.004 
(Department of Insurance); 7-4.009 (Depart- 
ment of Business Regulation); and 22-12.003 
(Department of Administration) are some 
examples of the rules that differ from the 
statute. This variety may be due to the fact 
that no model rules exist for the resolution 
of bid and contract disputes. 

6A question beyond the scope of this 
article is whether the rule is valid. However, 
the context for a rule challenge is not likely 
to occur since a vendor is more likely to 
advocate reliance on the rule as a sword to 
bring a challenge at the end of a bid or 
proposal process rather than to attack its 
validity as a means to obtain an earlier 
point of entry. 
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CONSUMER PROTECTION LAW 


The Measure of Damages Under 
Florida’s Deceptive and Unfair Trade 
Practices Act: A Bounced Check 


he Florida Legislature’s al- 

lowance for the protection 

of consumers is Florida’s De- 

ceptive and Unfair Trade 
Practices Act, F.S. §501.201-.213 
(1990). Patterned after its federal coun- 
terpart, the Federal Trade Commission 
Act, 15 U.S.C. §45 (1990), the Florida 
act was intended to be liberally con- 
strued to protect consumers from 
unfair and deceptive trade practices. 
The act complements federal law and 
operates to check unlawful business 
practices at the state level. The act 
provides a victimized consumer with 
the power to enforce these statutory 
rights through initiation of a private 
civil lawsuit against the offending 
party to recover “actual damages.” As 
a Florida consumer, the act appears to 
offer a shelter upon which a consumer 
may rely for protection from unlawful 
business practices. At least, that is 
what Randolph and Debra Urling 
thought! 

The Urlings decided to buy a house. 
For most families, buying a house is 
their single largest purchase. The 
Urlings were no exception. Despite the 
anxiety accompanying such a large in- 
vestment, the Urlings could take solace 
that the Florida act provides relief from 
deceptive or unfair business practices. 
However, the Urlings did not just rest 
on that protection. As smart home buy- 
ers, the Urlings hired Helms Extermi- 
nators to inspect for termites in their 
new home. Helms issued a termite 
inspection report certifying no termite 
damage to the Urling house. Helms 
lied! Not only was the Urling house 
infested with termites causing exten- 
sive structural damage, but Helms did 
not actually inspect the Urling house 
before issuing the termite inspection 
report. 

The Urlings, armed with the Florida 


Florida courts 
send a disturbing 
message to 
consumers — 
unscrupulous 
businesses may 
not have to pay 
for damages 
caused by 
deceptive 
practices 


by Michael Flynn and 
Colette Farley 


act, sued Helms to recover the actual 
damages to their home based on Helms’ 
unfair and deceptive trade practice in 
certifying a phony termite inspection 
report.! The Leon County Circuit Court 
granted and the First District Court of 
Appeal affirmed judgment for the 
Urlings against Helms for violation of 
Florida’s Unfair and Deceptive Prac- 
tices Act. According to the First District 
Court of Appeal, the act is intended to 
protect the consumer from unfair and 
deceptive trade practices.” 

The Urlings requested as damages 
the cost of repairing the termite dam- 
age to the structure of their house. The 
Urlings claimed these costs as actual 
damages recoverable under F.S. 
§501.211(2). The First District Court of 
Appeal denied the Urlings’ claim. Re- 
lying on Rollins, Inc. v. Heller, 454 
So.2d 580 (Fla. 3d DCA 1984), which 


adopted the rationale offered by a 
Texas Court of Appeals in Raye v. Fred 
Oakley Motors, Inc., 646 S.W. 2d 288 
(Tex. Ct. App. 1983), the Florida court 
ruled that the common law measure for 
breach of contract damages applied to 
measure the recovery of actual dam- 
ages under Florida’s consumer protec- 
tion act. The court ruled: “[T]he statute 
[the act] entitles a consumer to recover 
damages attributable to the diminished 
value of the goods or services received, 
but does not authorize recovery of con- 
sequential damages to other property 
attributable to the consumer’s use of 
such goods or services.” (Emphasis 
added.) Rollins, Inc. 454 So.2d at 585. 
The court further concluded that the 
act is intended to protect the consumer 
from unfair and deceptive acts or prac- 
tices which diminish the value or worth 
of the goods or services purchased by 
the consumer. As a result, the Urlings’ 
recovery of “actual damages” under Flor- 
ida law was limited to the cost of 
Helms’ fake termite inspection report. 
Could the Florida Legislature really 
have intended for the Urlings to be 
limited to such anemic relief under 
Florida’s consumer protection act? 
Other jurisdictions interpret the “ac- 
tual damages” much differently than 
Florida. Several Federal Trade Com- 
mission cases have ruled that an 
actionable “unfair or deceptive act or 
practice goes beyond the scope of the 
common law action for fraud or de- 
ceit’* One state court, noting that an 
unfair and deceptive trade practice 
claim is a creation of statute, reasoned 
that the computation of actual damages 
should not be measured by traditional 
common law formulas. In Bernard v. 
Central Carolina Truck Sales, 314 S.E. 
2d 582 (N.C. Ct. App. 1984), the court 
ruled that because: 
[a]n action for unfair and deceptive acts or 
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practices is a distinct action apart from 
fraud, breach of contract or breach of war- 
ranty. Since the remedy was created partly 
because those remedies often were ineffec- 
tive, it would be illogical to hold that only 
those methods of measuring damages could 
be used. To rule otherwise would produce 
the anomalous result recognizing that al- 
though [the act] creates a cause of action 
broader than traditional common law ac- 
tions, [the act] limits the availability of any 
remedy to cases where some recovery at 
common law would probably also lie (cita- 
tion omitted). 


Bernard, 314 S.E. 2d at 585. 

Perhaps the most persuasive prece- 
dent is the Massachusetts case of 
Grossman v. Waltham Chemical Co., 
436 N.E. 2d 1243 (1982). In Grossman 
the plaintiff, Paul Grossman, wanted 
to purchase a barn. Just like the 
Urlings hired Helms Exterminators, 
Mr. Grossman hired Waltham Chemi- 
cal Company to inspect the barn for 
termites. Just like Helms Extermina- 
tors, Waltham Chemical issued a 
termite inspection report certifying no 
termite damage to the barn. In fact, the 
Grossman barn, just like the Urling 
house, was infested with termites caus- 
ing extensive structural damage. 

Mr. Grossman sued Waltham Chemi- 
cal for violation of the Massachusetts 
Unfair and Deceptive Trade Practices 
Act and requested actual damages 
amounting to the cost of repairing the 
structural damage to the barn. The 
Massachusetts Unfair and Deceptive 
Trade Practices Act, just like the Flor- 
ida act, permits a victimized consumer 
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to recover actual damages. However, 
unlike the Florida courts, the Massa- 
chusetts Court of Appeal in holding for 
Mr. Grossman ruled that: “(UJnfair or 
deceptive acts or practices under [Mas- 
sachusetts law] are not limited by 
traditional tort and contract law re- 
quirements.” The Massachusetts court 
went on to rule that “the cost of correct- 
ing the structural damage ultimately 
discovered in the barn ... were the 
actual damages suffered by the plain- 
tiff due to the defendant’s deceptive 
acts and practices.” Grossman, 436 
N.E. 2d at 1245. 

The Grossman court, relying in part 
on federal precedent that the Florida 
courts chose to ignore, recognized that 
the common law measurement and limi- 
tation of damages are not only 
irrelevant but inappropriate when ap- 
plied to a statutory claim based on an 
unfair and deceptive trade practice. 
Moreover, the Grossman case appears 
to be more consistent with the Florida 
Supreme Court’s ruling in Marshall v. 
W & L Enterprises Corp., 360 So.2d 
1147 at 1148 (Fla. 1978), that “the 
purpose of Florida’s ‘little FTC’ [act] is 
to make consumers whole for losses 
caused by fraudulent consumer prac- 
tices.” 

One can only speculate why the Flor- 
ida courts decided to narrowly rather 
than liberally construe the act or why 
the Florida courts decided to interpret 
the actual damages remedy for consum- 
ers as a check rather than a comple- 
ment to establish federal and state law. 
Perhaps the Urling court was secretly 
applying F.S. §501.212(3) which ex- 
cludes: “a claim for damage to property 
other than the property that is the 
subject of the consumer transaction.” 

Perhaps the Urling court meant to 
argue that the damage to the structure 
of the Urling house is excluded from 
recovery under the act because it is 
damage to property other than the 
property that is the subject of the 
Urling consumer transaction. There is 
no federal or Florida case law that 
supports this argument. Moreover, reli- 
ance on this argument is misplaced. 
Because the Urling case involves the 
sale of a service, the property being 
serviced, in this case the Urling house, 
is the property that is the subject of the 
consumer transaction. Alternatively, be- 
cause the Urling case does not involve 
the sale of a good or “property,” the 
exclusion found in F.S. §501.212(3) 
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does not even apply. The case of Haag 
v. Dried Basement, Inc., 7382 P.2d 392 
(Kan. App. 1987), offers some precedent 
on this issue. In this case, Mable Haag 
sued the defendant for faulty repair of 
her leaky basement. The Kansas Court 
of Appeals effirmed judgment for the 
plaintiff for violation of the Kansas 
Consumer Protection Act. The Kansas 
Consumer Protection Act, in most re- 
spects identical to the Florida act, lim- 
its a consumer’s recovery to “actual 
damages” and excludes “a claim for 
damages to property other than the 
property that is the subject of the 
consumer transaction.” Despite these 
statutory provisions, the Kansas Court 
of Appeals permitted Ms. Haag to re- 
cover her actual damages including not 
only a refund of the contract price for 
the faulty repairs, but the cost of re- 
placing and repairing two chairs, a 
loveseat, a dehumidifier, and the base- 
ment ceiling, all damaged as a result 
of the defendant’s failure to repair the 
basement leaks. Based on the Haag 
case, the Florida courts, just like the 
Kansas courts, need not construe the 
act to limit or exclude the Urlings’ 
claim for actual damages. 


Disturbing Message 

The Florida courts in cases like 
Urling send a disturbing message to 
Florida consumers. The simple mes- 
sage appears to be that an unscrupu- 
lous business may not have to pay for 
the damage caused to its customers by 
unfair or deceptive trade practices. In 
delivering this message the Florida 
courts effectively bounced the legisla- 
tive check against unfair and deceptive 
trade practices. 


1 Urling v. Helms Exterminators, Inc., 
466 So.2d 451 (Fla. 1st D.C.A. 1985). 
2 Id. at 454. 


3 It is also curious to note that the Urling 
court seems to have acted sua sponte to deny 
the Urlings’ claim for actual damages. The 
court stated: “Although the damages sought 
by the Urlings under the act were not 
challenged by Helms at the pleading, trial, 
or appellate level, we would be remiss if we 
did not discuss this issue because of the 
necessity to remand this case.” Id. at 454. 

4 See Slaney v. Westwood Auto, Inc., 322 
N.E. 2d 768 (1975), and cases cited therein. 
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issolution counseling is 

the psychological guidance 

of people involved in di- 

vorce proceedings. Ideally, 
the person administering this mental 
health procedure is expert in this field. 
This professional would have the 
unique combination of education and 
training in the guidance of people expe- 
riencing acute emotional distress and 
in the matters of law. 


The Adversaries 

Attorneys often describe a couple get- 
ting a divorce as “nice people at their 
worst.” Engulfed in intense confusion, 
these husbands and wives become ex- 
ceedingly difficult clients and patients. 
Their otherwise moderate, rational, 
and stable personalities seem to vapor- 
ize under the pressures of the trauma 
resulting from fear, anger, and confu- 
sion. Turbulent emotions, commingled 
with legal processes, cloud the final 
objectives in any litigation. The attor- 
neys with their professional responsi- 
bilities are, reasonably, less emotion- 
ally involved. They may seem to be 
attentive only to issues that are impor- 
tant to the ultimate legal objectives. 
The client’s other, personal concerns 
seem trivial by comparison. This may 
appear to the clients as being insensi- 
tive. The clients wonder if their 
attorney understands the significance 
of this “trivia.” Their doubt may result 
in the clients feeling that their own 
attorney is an adversary rather than 
an advocate. 

This leads to misunderstandings, ar- 
guments, loss of trust, complaints, and 
a general lack of confidence. The attor- 
ney may avoid such an unfortunate 
aftermath to otherwise competent rep- 
resentation by suggesting that there is 
a distinction to be made between the 
legal and the psychological issues. 


FAMILY LAW 


Dissolution Counseling 


Dissolution 
counseling 
provides an 
opportunity for 
separate, 
simultaneous 
discussions of 
personal concerns 
that are present 
during divorce 
litigation 


by David Rothenberg 


The recommendation of dissolution 
counseling provides an opportunity for 
separate, simultaneous discussions of 
the personal, emotional concerns that 
are present in the rampant confusion 
of this kind of litigation. The intrusion 
and disruption of the legal process thus 
may be minimized, if not avoided com- 
pletely. 


Stress Management 

Understand that the clients make a 
genuine effort to maintain their emo- 
tional balance. They do this by 
distracting themselves from major is- 
sues and by confronting minor con- 
cerns, instead. Your awareness pro- 
vides a way to oversee the client’s 
uninterrupted, exhausting stress. The 
identification of the nuances of their 
“chaos” permits a more direct avenue 
for solution. The client can be reas- 
sured that while circumstances are 
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difficult, order may be restored to their 
bewildering life. 


Attorney Image 

Dissolution counseling sets clear 
guidelines that support and preserve 
the crucial and delicate balance of the 
attorney-client relationship. The posi- 
tive image of this alliance permits a 
continuing confidence that the attorney 
recognizes that the client is more than 
just a litigant. 

A proposal of collateral assistance 
from an external consultant is an ex- 
tension of the trust relationship that 
does not preempt the final authority of 
the attorney. For example, mediation 
of issues between opposing parties is 
not provided as a function of dissolution 
counseling unless specifically re- 
quested. Most attorneys prefer to 
include such services within the con- 
text of their own roles. The maintain- 
ing of the separation between parties 
is more desirable, under these circum- 
stances, than the support of the 
dissolving relationship of the marriage. 


Situational Anxiety 

Anticipating major changes in life- 
style produces anxiety in most people. 
When coupled with expected revisions 
of essential, interdependent value sys- 
tems, anxiety may become fear or even 
panic. The integrity of affectionate rela- 
tionships, family unity, economic 
reality, and personal honesty are at 
risk. Personal stability is vulnerable to 
acute insecurity and doubt. Once clear 
and strong values and productive life- 
styles become cloudy. Previous judg- 
ments about well-being and security 
lack confidence. 


Doubts and Guilt 
The format of dissolution anxieties is 
predictable. First, the clients ask them- 


selves “what did I do wrong?” The 
innuendo of failure and following guilt 
defy any rational explanation, however 
intelligent or philosophic the client. 
The unmistakable reality of a “failed 
marriage” ravages every facet of self 
worth. After months, or even years, of 
introspection the moment of truth is at 
hand—that even one’s best efforts 
weren't enough. 

The prospect of the dissolution of the 
marriage so repulses some clients that 
they continue to live with their ex- 
spouse even when the marriage itself 
is legally over. This devastation is so 
great to clients that the attorneys often 
feel that they are charged with “putting 
Humpty Dumpty together again.” 


Projection and Guilt 

Clients project their guilt upon their 
spouse who is now the enemy rather 
than the life-partner This happens 
when there is a displacing of any per- 
sonal ill feelings toward the other 
person to lighten their own burden. “It 
is really their fault” becomes the expla- 
nation of all that has gone amiss. Flaws 
of infidelity, financial inadequacy, 
faulty parenting, or simple boredom 
become primary criticisms. Curiously, 
many of these same complaints might 
have been justifiable during the success 
of the marriage. Now they have become 
reasons for the failure. Hoping to prove 
their own innocence, clients write de- 
tailed diaries that cite endless faults 
and grievances. Frantic late-night tele- 
phone calls to their attorneys to report 
what is happening “now” give clear 
testimony to desperation. 


Disintegration 

The third phase of the psychological 
process of dissolution is the fragment- 
ing of previously trusted relationships 
into warring camps. Feelings of hostil- 
ity impact upon the children, as well 
as in-laws and friends. The accepted 
beliefs about children “loving both 
Mommy and Daddy” become fantasy 
rather than reality. 

Visitation with the nonresidential par- 
ent deteriorates into a “grilling” of the 
children about what the other parent 
did and said since the last visit. Par- 
ents make notes, illegally tape 
telephone conversations, and even video- 
tape activities to memorialize informa- 
tion crucial to their causes. “His” and 
“hers” assume new meanings. Indica- 
tions of loyalty and allegiance are 


Personal stability 
is vulnerable to 
acute insecurity 


and doubt 


demanded from everyone. Such open 
hostility is especially painful. Dollars 
and possessions become substitutes for 
the dizzying confusion about personal 
relationships. In the long view, it is 
easier to worry about wavering wealth 
than about future family and friends. 
In utter despair, spouses may decide 
that all that is important is taking 
their economic and psychological losses 
and finishing the litigation. Attorneys 
may be hard-pressed to protect their 
client’s rights under such conditions. 


Generalization 

When the agonies seem to be intoler- 
able, specific hostilities become general- 
ized to additional people. Attorneys 
loom as the easiest and most conven- 
ient scapegoats and most blameworthy 
of all. Surrendering their confidence in 
knowing whom to trust, clients return 
to their most recent trustworthy rela- 
tionship. Wonder of wonders, this is 
their relationship with the pending ex- 
spouse. Then, the husbands and wives 
temporarily suspend the legal proc- 
esses in their efforts to seek a less 
painful relief of their dilemma— 
without any interference from “those 
attorneys.” The added burdens upon 
counsel and client are formidable. 


Remedies 

Dissolution counseling offers substan- 
tial assistance to the attorney in the 
management of the client’s cata- 
strophic emotional reactions. Attaining 
a client’s calm, cool, and collected man- 
ner is not to be minimized. An outward 
appearance of composure strengthens 
the image of a client who will not 
surrender to situational pressures. As 
a participant in deposition, negotia- 
tions, or trial, such a client may appear 
as clear, precise, and reasonable with- 
out excursions into vengeance, anger, 
or other unsuitable digressions. 

Professionals define the boundaries 
of their roles early in their relation- 
ships with their clients. By perform- 
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ance and by statement, the attorney 
can avoid role confusion. Early identifi- 
cation of what will and what will not 
be the nature of the legal services to 
the client can be imperative. The attor- 
ney who provides recommendations for 
services by other professionals assures 
the client that everything that is neces- 
sary will be done to serve them. 


Conclusion 

Sooner or later your client will regain 
equilibrium and go on with a new life. 
Some will even find ways to express 
appreciation for the attorney’s efforts. 
Dissolution counseling facilitates the 
diffusion of anger and enhances the 
likelihood and timeliness of expressions 
of appreciation. 

Clauses in property settlement agree- 
ments and in final judgments that 
provide for the payment of medical 
expenses have been held to include 
payment for psychological expenses as 
well. The Florida Legislature has recog- 
nized “that as society becomes increas- 
ingly complex, emotional survival is 
equal in importance to physical sur- 
vival”” Sulman v. Sulman, 510 So.2d 
908 (Fla. 4th DCA 1987).0 
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A board-certified forensic psycholo- 
gist specializing as a trial consultant 
to attorneys on litigation strategy, 
jury selection, and trial tactics, he 
also provides expert testimony on 
custody, visitation, and other mental 
health issues. 
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of the Family Law Section, Ira 
Abrams, chairman, Renee Golden- 
berg and A. Matthew Miller, editors. 
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The Law Firm Newsletter: How To Do It 


arketing has come to the 
legal profession and, like 
it or not, it is here to 
stay. In order to remain 
viable in today’s competitive climate, 
law firms big and small must con- 
stantly remind their potential client 
base of the availability of their services. 
Trade publications make this point 
abundantly clear with informative arti- 
cles such as “Market Your Firm or Face 
Certain Financial Ruin by Next Thurs- 
day,’ recently published in the 
American Journal of Legal Economics 
& Hysteria. 

The law firm newsletter has emerged 
as the major weapon in the marketing 
arsenal. It is comparatively inexpen- 
sive, can be targeted to a particular 
prospective client base, and is consid- 
ered more “dignified” than other forms 
of advertising, such as throwing hand- 
fuls of business cards into open 
ambulance windows. But many law 
firms get bogged down in the planning 
and production of an effective newslet- 
ter; this article will help you overcome 
these obstacles and improve your firm’s 
bottom line. 

The first question faced by most 
firms is the decision whether to use a 
“prepackaged” generic newsletter or cre- 
ate one in-house. Generic newsletters 
come from the publisher already writ- 
ten and imprinted with your firm’s 
name, address, and telephone number 
to give the impression that you pro- 
duced it yourself. No one will be fooled 
by this, even for a moment. I keep 
picturing my clients opening their mail 
and saying, “Look, honey! We just got 
a highly impersonal prepackaged ge- 
neric newsletter from that insensitive 
weasel, Farnsworth Bilgewater, P.C.! 
Let’s go downtown right now and give 
this multimillion dollar lawsuit to his 
competition!” It kind of worries me. 


by E. Farnsworth Bilgewater 


I think that if you are going to 
communicate with your clients you 
should do it yourself, and not through 
some newsletter publishing house five 
states away. The layout of your own 
newsletter may not be as slick; it may 
not have eye-catching graphics; and it 
probably will not be written as well. 
But it will be clear that you took the 
time to do it yourself, and people will 
appreciate the effort. They might say 
to themselves, “Bilgewater may not be 
much of a newsletter writer, or much 
of a lawyer for that matter, but he sure 
tries hard—maybe I should let him 
review my will, or something.” Don’t 
underestimate pity as a marketing strat- 
egy. Just look at the advertising 
campaigns of several major U.S. com- 
panies (whose names I cannot mention 
without severe liability problems) that 
basically say: “OK, our products really 
aren’t that good, and you can buy them 
cheaper from Japan, but we really need 
the money.” And these companies pay 
millions each year to advertising execu- 
tives to come up with this sort of thing. 
So who am I to argue? 

Once you decide to produce your 
newsletter in-house, you need to assign 
the project to someone, who is known 
as the “victim.” This person will face 
the scintillating challenge of attempt- 
ing to reconcile totally disparate views 
among the partnership as to such mi- 
nor matters as the newsletter’s content, 
style, layout, method of production, and 
frequency of publication. After a few 
weeks of receiving contradictory direc- 
tives and increasingly hostile remarks 
from the partners, most people in this 
position will simply lock themselves in 
their office and not be seen again until 
their retirement party. 

On the other hand, some people actu- 
ally relish the task of producing a 
publication, no matter how humble it 


may be. They bustle around the office 
with great energy, jabbering about get- 
ting copy ready for the next “deadline.” 
Remove this sort of person from the 
newsletter project at once. One must 
always remember that one is running 
a law firm, not a newspaper. In the 
modern law office, there is certainly no 
place for enthusiasm and getting 
things done on schedule. Such behavior 
would only serve to bewilder the clients 
and upset the staff. 

Content is undoubtedly a major con- 
sideration in your newsletter project. 
Good marketing technique requires 
that your articles grab the reader’s 
attention and hold his or her interest 
long enough to deliver your ultimate 
message, which is, of course, to have 
the reader bring you truly significant 
sums of money on an extremely regular 
basis. But how is this accomplished? 

A well-known big city law firm near 
here recently sent me their newsletter 
which contained the following articles: 

Congress Enacts Expanded Venue 
Laws for Corporations 

New Rules on Generation-Skipping 
Transfers Considered 

Supreme Court Ruling Clarifies Ab- 
stention Doctrine 

While this certainly is a dignified 
approach, I cannot imagine that most 
potential clients would react with unre- 
strained enthusiasm to the prospect of 
having to read such stupendously mind- 
numbing material. Something with 
more popular appeal is needed. 

A slightly better approach is one 
which at least gives the appearance of 
a more readable newsletter. An exam- 
ple in my file contains these headlines: 

Great Moments in Laches 

America’s Funniest Legal Citations 

Adventures in Shepardization 

But upon reading the accompanying 
text, one finds that the headlines prom- 
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ise more than the newsletter delivers, 
and it still hits the round file rather 
quickly. 

One can go to the other extreme in 
an attempt to reach the public, as was 
recently demonstrated by a local practi- 
tioner in his “high-energy” approach to 
legal newsletters. So you can truly 
appreciate its flavor, I will quote a 
portion of the lead article: 

The Flapdoodle LEGAL ALERT! 

(A Service of Montague Flapdoodle, P.C.) 
Law Firm Clients to Recover Millions! 
Emotional Distress Caused by Elvis’ Ghost 
Will Put Local Couple on Easy Street!! 
“Boy, Have We Got A Winner Here,” says 
Lawyer Flapdoodle 
Lifelong Foonburg residents Archie and Me- 
linda Deckscupper will soon recover millions 
of dollars in damages from the federal gov- 
ernment, according to noted local trial 
expert, Monty Flapdoodle of Montague 
Flapdoodle, P.C. “These poor people were 
minding their own business when this huge 
flying saucer comes down and lands in their 
sugarbeet field and the ghost of Elvis comes 
out and starts singing to their cows!” said 
Flapdoodle. “These folks were terrified, and 
it’s all the government’s fault. We’ve got 
them dead to rights,’ explained “Million 
Dollar Monty,” as he is known throughout 
greater Foonburg. “It was just horrible,” 
agreed an obviously distressed Mrs. 
Deckscupper, “and he didn’t even sing ‘Love 

Me Tender’ ” 

One can readily see that the market- 
ing technique being applied here is a 
blatant appeal to greed. Using greed 
only requires that you hold out the 
possibility of enriching the person be- 
yond his or her wildest expectations. 
This is, of course, the method that is so 
successfully used by state-run lotteries, 
gambling casinos, and medical school 
admissions offices. Other articles in 
this particular newsletter were equally 
arresting, and carried such headlines 
as: 

Sue Your Way to Financial Security 
in Six Months! 

1950’s Hula Hoop Injuries Can Be 
Worth Millions Today! 

Stupid? You Could Be Victim of Edu- 
cational Malpractice! 

One could arguably take the position 
that the above tests the bounds of 
tasteful marketing of legal services. I 
prefer a more dignified approach in my 
own newsletter, which I think is appro- 
priate as I am targeting a particular 
class of clients rather than the public 
at large. I have decided to go after the 
“high-end” client base, the people with 
the real money. With the collapse of the 
real estate market, the banks, and 
industry as a whole, it became clear to 


whom I had to direct my efforts. I am 
pleased to announce that the first edi- 
tion of my newsletter, The Bilgewater 
Marketing Law Newsletter (Legal Tips 
for the Advertising and Public Rela- 
tions Executive), will be going out soon. 
Look for my front page article: “Get Up 


To Date on Marketing Law or Face 
Certain Financial Ruin by Next Thurs- 
day" 


“The Law Firm Newsletter” is submit- 
ted by attorney Karl W. Pilger, McLean, 
Virginia. 


Depositions Are for Discovery 
by Steve LaCheen 


e were sitting around 
the office one after- 
noon, when one of the 
older associates, the 
one who generally blended into the 
wallpaper, overheard us discussing dis- 
covery procedures in civil cases and the 
general abuse by opposing counsel. 
Without so much as clearing his throat 
to give us fair warning of his intention, 
he proceeded to share with us the 
benefits of his own experience in that 
regard. 

“That reminds me,’ he said, “of a 
case I had some years ago. I was 
representing the wife of a local attor- 
ney, who had instituted support 
proceedings against him, more for lev- 
erage in a contested divorce action than 
for the actual recovery of weekly sup- 
port payments. She was a full-time 
school teacher and a part-time real 
estate saleswoman, and was probably 
earning more money than her husband, 
who was given to spending most of his 
‘court’ time playing handball or en- 
gaged in ‘side-bar’ conferences with 
fellow counsel of like persuasion, if you 
get my meaning. 

“Anyway, as part of the divorce ac- 
tion, I sought to take his deposition on 
behalf of my client. On the appointed 
date, the good old boy rolled in without 
counsel, as was expected considering 
his easy-come, easy-go attitude. Well, I 
questioned him for better than an hour, 
going through a whole checklist I had 
laboriously prepared, concerning bank 
accounts and safe-deposit boxes, 
whether held by him individually or 
jointly, in his or any other name. I 
must have asked him 10 different ways 
whether he had any money in the bank 
and whether anyone else was holding 
any money for him. To every single 
question he responded in the negative, 
as well he did to questions whether he 
had any money concealed in his office, 
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or the office of someone with whom he 
shared offices, or in his home, and so 
on and so forth, ad infinitum and ad 
nauseam. After more than an hour 
without getting anywhere, I gave up in 
frustration. 

“Later, he did get counsel and we 
settled the matter. Not long after I 
heard that he had left the state to take 
a government job somewhere else. The 
settlement always rankled a little, how- 
ever, as I believed that he had gotten a 
better deal than he deserved by lying 
under oath, which I had been unable 
to prove because of limitations in the 
discovery process. 

“Several years later, the attorney 
who had represented him in those pro- 
ceedings ascended to the bench, and I 
was assigned to try a case before him. 
During a recess in the trial our conver- 
sation turned its collective eye upon the 
past and that lawyer’s name came up. 
I related my lingering disquietude 
about our old case. The judge quickly 
assured me that I need no longer be 
concerned about inadequacies in the 
discovery process and, with a suitably 
deadpan expression, explained that his 
erstwhile client had, on the morning of 
the deposition, gone to each bank in 
which he had an account and with- 
drawn every penny. The assets with 
regard to which I questioned him at 
such length and with such tenacity at 
that deposition had all been converted 
into cash and were then within arm’s- 
length from me, on his person, at that 
very time. 

“The moral of the story,” said Old 
Wallpaper, belaboring the obvious, “is 
never become so infatuated with your 
own cleverness as to overlook the obvi- 
ous.” 


Steve LaCheen is a member of The 
Florida Bar and practices in Philadel- 
phia, Pennsylvania. 
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THE FLORIDA BAR PROBATE SYSTEM 
(SECOND EDITION 1990) 


In 1979 CLE Publications produced The Florida Bar Probate System, authored by Rohan Kelley of Fort Lauderdale. 
It was an instant success and went on to become one of our all-time best sellers. 


For the past several years, Mr. Kelley and other expert probate practitioners have been working on an expanded, 
totally revised second edition of the manual. This long-awaited publication is now being offered for sale. In meticulous 
detail, this new edition takes the probate practitioner through all the steps required to administer an estate, regardless 
of its size or complexity. In addition to its other features, it incorporates all the forms normally used in the probate 
process, including several dozen forms not available for sale through other sources. 


You'll find all this and more in The Florida Bar Probate System (Second Edition 1990): 


Detailed how-to instructions for each step in the probate process 

e@Over 130 pleading forms, with information on service requirements and statutory and rule authority, cross- 
referenced to other parts of the System 

70 sample letters 

eEssential office forms and information lists 

Extensive legal and tax commentary 

@Critical date schedules 


The 1990 edition of The Florida Bar Probate System is produced in an easy-to-read, typeset format and housed in 
two 8 1/2 x 11 inch looseleaf binders for convenient usage and storage. Unlike the earlier edition, the 1990 edition 
features complete citation indexes — cases, statutes, rules, and other authorities — to promote more efficient access 


to the desired information in the manual. All forms and procedures are current with the 1990 Florida Statutes and 
Florida Probate Rules. 


The price of The Florida Bar Probate System is $165 plus tax. The manual is now available and will be shipped as 
soon as your order is received. 


The System will also be available on optional software, featuring one-time data entry and “State of the Art” 


technology. For further information write to DisplaySoft™ Probate Division, Display Systems, Inc., 180 N.W. Third 
Avenue, Okeechobee, FL 34972. 


ORDER FORM 

Name Attorney No. 

Address 

City State Zip 


[J] Please indicate if the above is a change of address. 


Enter my order for the following: 


copies of No. 2130 THE FLORIDA BAR PROBATE SYSTEM (with binder) at $165 plus sales tax (unless tax 
exempt). Send future supplements and new editions on an approval or return basis. 


copies of No. 2130 TIIE FLORIDA BAR PROBATE SYSTEM (with binder) at $165 plus sales tax (unless tax 
exempt), but DO NOT send future supplements and new editions on an approval or return basis. 


Make check payable to CLE Publications. Check number in the amount of $ is enclosed. Mail your order 
to CLE Publications, The Florida Bar, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. 


THE FLORIDA BAR JOURNAV/APRIL 1991 69 


4 


__ EXPERT _ 


RESOURCES 


Experts on Experts. 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


SanFrancisco (415) 398-8854 
Los Angeles (213) 669-1660 
San Diego (619) 232-4618 C & 
Honolulu (808) 531-5464 
Philadelphia (215) 829-9570 | e ] e & 
Minneapolis (612) 338-2788 
New Orleans (504) 525-8806 ® 
ew Yor 
Medical Experts 
— roan areas Florida physicians have more credibility with Florida juries. We 
Boston (617) 451-5351 have more than 900 Florida physicians who will review your 
on a3 ge ay malpractice case and, if it has merit, testify for you. Plaintiff or | 
(305) 372-5259 defense. q 
ern Physicians for Quality | 
PEORIA HEIGHTS, IL 61614 1-800-284-3627 


HEALTH CARE AUDITORS, INC. 


Discreet _ 
Professional 
Investigations 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 
BOARD CERTIFIED - NO RETIRED EXPERTS 
* If your case has no merit we will document such 
for your firm GRATIS! 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 


SPECIAL PACKAGES AVAILABLE 
Includes All Travel and Expenses 
ted Financial Check 


1-800-486-2202 
Cl AIMS VERIFICATION 


Newport Center Dr., 
2erfield Beach, FL 33442-7708 
3051 429-8855 
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% Extended Financial Asset Check ........ $229 
check plus motor vehicle and boat 
full range of surveiance 
|. 
CALL TOLL FREE 
Offices throughout Florida, Georgia and Alabama | 


ATTENTION 
FLORIDA B 


LAWYER SERVICES PAGES 
BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 


In your own home: 


Comprehensive Audio Cassette Lectures 
Extensive Printed Course Notes 
Bar Exam Grading and Analysis 


CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 
Or write to us at our National Bar Review 
headquarters as follows: ° 
"FLORIDA NORD BAR REVIEW COUR 


5600 W. Maple Rd., Suite C-311 


West Bloomfield, Michigan 48322 
FLORIDA'S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


BANKRUPTCY 
SOF TWARE 
WINS LAWYER 


APPROVAL * 
Cuts Labor 80% 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 0 
pendent testers of legal software. 


Ease Hotline Readability 
Speed Helpkey Tutorial 
Forms Manual Customizability 


Call (313) 398-9930 
for test report 
and demo disk 

SPECIALTY SOFTWARE 


Box 7026 Huntington Woods, Mi 48070 


TECHNICAL 

MEDICAL & DENTAL 

EXPERT SERVICES 
Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 


Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(578) 747-8400 
Out of NYS (800) 822-1515 


ATTORNEYS' 
DICTIONARY AND 
HANDBOOK OF 
ECONOMICS & 
STATISTICS 


An economic, financial, and statistical 
CONSULTANT on your desk. Many 
1000's of concepts, tables, formulas, 
economic data. $77 [inc UPS & Hdlg]. 
PROFESSIONAL HORIZONS PRESS 
200 Park Ave. Box 1278 - GCS 

New York, NY 10163-1278. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN: 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


@ ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 
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LAWYER SERVICES PAGES 


SAVE up To 50% or MORE! FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
LASER TONER CARTRIDGES Antritrust — Loss of Profits — Real Estate 


HP LASERJETS, APPLE LASERWRITER, J. FREMON JONES, PH.D. 
CANON PC COPIERS, RICOH & MORE! Columbia Research Associates 


P.O. Box 1702-111 
$39°° oy Gainesville, FL 32606 1-800-766-3008 
Retn. Shpg. other areas ff 


Complete Disassembly © Stalewide Service 
& Cleaning 


© 24 Hour Turn Around 
Colors Available Guarantee 
me Fraser Pro Here to serve you... 


800-282-5853 « Local (813) 493-2832 
591 THISTLE ROAD « VENICE, FL 34293 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 


For additional Florida Bar Journal not only help underwrite 
service the costs of this publication but are ready to 


providers .... supply lawyers with their practice and per- 


sonal needs. 
Consult the 


Lawyer Services Pages . 
(yellow pages) When you need a product or service, 


of your consult these companies and individuals first. 
Florida Bar ‘ 
Journal directory. 
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When it’s a 
matter of Public Record, 
around Florida or nationwide, 
CIS can help you find it... fast. 
For almost 14 years we have 
expedited the filing and retrieval 
of public records information. 
Our services include: 


CORPORATE RECORDS 
Name Availability 
Filing Articles & Certificates 
Retrieving Documents 
Corporate Searches 


INSTACORP 
Same day preparation and filing of 
new Articles of Incorporation 


UNIFORM COMMERCIAL 
UCC-11 Searches/Photocopies 
UCC-1 & UCC-3 Filings, etc. 


MOTOR VEHICLE RECORDS 
Registration 
Duplicate Titles 
Title Transfer 
Accident Reports 
Driving License Records 


SERVE AS REGISTERED AGENT 
Domestic Corporation 
Limited Partnership 
Foreign Corporation 


COUNTY/CLERK OF THE COURT 
INFORMATION 
UCC, Tax Lien and Judgement 
Fictitious name searches 
Pending litigation 


NATIONWIDE INFORMATION 
UCC filings and searches 
Corporate filings, certificates 
DMV Information 
Registered Agent information 
(Most services are available 
on a nationwide basis.) 


CORPORATE KITS 
Stock Certificates 
Minutes 
Bylaws 
Corporate Seal 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists in Public Records Research 


Get ready fora 
single easy-to-use 
information source 
for all your legal 
research needs—WESTLAW with 
DIALOG® databases. 


Access scientific, economic, medical 
and corporate data, and more—just by 


using standard WESTLAW commands. 


Now there's virtually no limit to the 
critical factual information you 
can findon WESTLAW. 


Use WESTLAW to: ® Locate expert 
witnesses or check their credentials. 

® Investigate product design, 
manufacture and use. ® Gather hard- 
to-find facts about copyrights, 
trademarks 
and worldwide 
patent activity. 
™ Get up-to-the-minute business and . 
financial news, SEC filings, key 
executive profiles, 
market share 
projections and 
data on over 10 
million public and 


beginning. With 


private companies. 


And that's just the 


West's unparalleled 
legal materials and 
DIALOG databases, 


WESTLAW is the best allarotirid® source 
for today’s legal research—no matter 


what your specialty is. 


Call now to see what the expanded 


world of WESTLAW can do for you. 


1-800-WESTLAW (1-800-937-8529 
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